
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Renee C. Ogilvie-Spann				:
							:
	v.						:		C-2010-2195490
							:
PECO Energy Company				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On August 23, 2010, Renee C. Ogilvie-Spann[footnoteRef:1] (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that she wanted the Respondent’s bills to be in her name and to pay her daughter’s bills, Jamia Spann’s.  She asked that the Commission direct the Respondent to lower her bills so that she is able to pay.   [1:  	The Complainant’s name is Renee C. Ogilvie.  Spann is the name of her daughter, Jamia Spann.] 


		The Respondent filed an answer and new matter to the complaint dated September 14, 2010.  It stated, among other things, that the Complainant is not eligible for a Commission-issued payment agreement because she has been enrolled in the Respondent’s rate discount program, and that she is not eligible for a Commission-issued payment agreement.  

		On January 18, 2011, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  She testified on her own behalf and introduced no exhibits.  The 
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Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of one witness and introduced six exhibits into the record.   

		The record closed on January 18, 2011. 

FINDINGS OF FACT

		1.	The Complainant is not the Respondent’s customer, but lives at 312 W. Somerville Avenue, Philadelphia, PA.  She has benefited from the Respondent’s service since 2005 (N.T. 4, 21; PECO Exhibit 1).   

		2.	Initially, the service account was in the name of Jamia Spann, the Complainant’s daughter.  She was enrolled in the Respondent’s Customer Assistance Program (CAP) in 2006 (N.T. 29).

		3.	In June 2010, the Complainant wanted to pay for her daughter’s account because she has benefited from the Respondent’s service (N.T. 27; PECO Exhibit 3).

		4.	The Complainant lives at this address with her son, daughter (Jamia Spann), and Jamia Spann’s two children (N.T. 5).

		5.	The Complainant receives $635 for disability benefits.  Her son (age 22) is unemployed.  Her daughter also receives $469 for disability benefits.  The Complainant’s household income is $1,104 a month (N.T. 5-8).

		6.	The Complainant and Jamia Spann owed the Respondent $7,422.25 by December 20, 2010 (PECO Exhibit 1).    


DISCUSSION

		Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a),[footnoteRef:2] provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005). [2:  	Section 332(a) of the Public Utility Code provides:

	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
] 


		Under these principles the Complainant has the burden of proving by a preponderance of the evidence that she is entitled to a payment agreement established by the Commission.  

		In part, Section 1405 relating to Payment agreements, and section 1407 relating to Reconnection of service, 66 Pa. C.S. §§1405 and 1407, provide as follows:

    (b)  Length of payment agreements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

    (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.  
    (c)  Customer assistance program. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa. C.S. §1405(b)(1) and (c).

*	*	*

    (d)  Payment of outstanding balance at premises. – A public utility may also require the payment of any outstanding balance and portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  66 Pa. Code §1407(d).


		Under these provisions, a customer of the CAP program is not entitled to a payment agreement established by the Commission.  Further, a customer with a gross monthly household income level not exceeding 150% of the Federal poverty level is entitled to resolve the unpaid balance in five years.  Finally, an applicant may be required to pay for any outstanding balance if the applicant resided at the property during the time the outstanding balance accrued and the applicant resided there.  

		At the hearing, the Complainant did not deny that she has benefited from the Respondent’s service, that she wanted to pay for that benefit, but that she is not a member of the Respondent’s CAP program.

		The Respondent testified that, initially, the service account was in the name of Jamia Spann, and that in 2006, Ms. Spann enrolled in the Respondent’s CAP program.  It also testified that since June 2010, the Complainant has wanted to take over the account because she benefited from the service, and that both the Complainant and Jamia Spann are responsible for the account.  Because the account is under both names, they are both under the CAP program according to Respondent.

		From the testimony above, the Complainant is not a member of the CAP program.  Nowhere in the Code does it say that an applicant who is required to pay another customer’s outstanding balance, is also enrolled in CAP.
		The Complainant’s household income is $1,104 a month or $13,248 a year ($1,104 x 12).  With the family size of five, she is entitled to an agreement negotiated or approved by the Commission to pay the unpaid balance of $7,442.25 in five years or $124.03 a month ($7,442.25/12 x 5).  See Federal Register, Vol. 73, No. 13, January 20, 2011, pp. 3637-3638.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of the complaint.

		2.	A member of a CAP program is not the same as an applicant who is required to pay for the service the applicant receives at a property during the time the service was provided and the applicant resided there.  66 Pa. C.S. §1407(d).

		3.	The Complainant is entitled to resolve her unpaid balance in five years because her household income is below 150% of the Federal poverty level.  66 Pa. C.S. §1405(b).

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Renee C. Ogilvie against PECO Energy Company at Docket No. C-2010-2195490 is sustained.

		2.	That the Complainant shall pay monthly the current bill and $124.03 on the arrearage until the arrearage is paid in full.

		3.	That if the Complainant adheres to the terms of this Order, the Respondent shall neither assess any late payment charges nor terminate service to the Complainant except for valid safety or emergency reasons.

		4.	That if the Complainant fails to adhere to the terms of this Order, the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Code Chapter 56.



Date:	February 10, 2011				____________________________________
							Ky Van Nguyen
							Administrative Law Judge  
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