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HISTORY OF THE PROCEEDINGS


On April 6, 2010, Dale Sattar (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania, Inc. (Respondent) alleging a rate dispute.  The Respondent filed an answer to the complaint dated May 5, 2010 denying the material allegations of the complaint.    


A Hearing Notice dated October 14, 2010 notified the parties that an initial hearing on the complaint was scheduled for the afternoon of November 17, 2010 in Philadelphia.  It also notified them that they should be present when their case was called.    



A Prehearing Order dated October 19, 2010 advised the parties of the date and time of the scheduled hearing and applicable procedural rules.  It also advised the parties that a request for a change of the scheduled hearing date must be submitted in writing no later than five business days before the hearing, and that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing.  



On the date of the hearing, the Complainant proceeded unrepresented.  He testified on his own behalf and introduced five exhibits (C1-C5) into the record.  Margaret A. Morris, Esquire, appeared on behalf of the Respondent, who presented the testimony of one witness and introduced six exhibits (Aqua Exhibits 1, 3, 5 and 6) into the record.


On December 16, 2010, the parties were directed to file their briefs:




Main Brief:
January 14, 2011




Reply Brief:
January 31, 2011


On January 14, 2011, the Respondent filed its Main Brief.  The Complainant did not file a Main Brief and filed a Reply Brief on January 31, 2011.



On January 18, 2011, I asked counsel for the Respondent to clarify different customer charges that are set forth on the Complainant’s exhibits C-1, C-2, and C-3.  On January 21, 2011, I received her responses.  Her responses will be marked as Aqua Exhibit 7 and will be admitted into the record.



On February 4, 2011, the Respondent filed a Motion to Strike Portions of the Complainant’s Reply Brief.  On February 17, 2011, the Respondent revised paragraph 14 of its Motion to Strike.  Because the ruling on this Motion was not immediately required before the submission of a decision, I delayed this ruling until the issuance of this Initial Decision.  52 Pa. Code §§5.101 and 5.103.



The record closed on February 17, 2011.
FINDINGS OF FACT


1.
The Complainant is the Respondent’s customer, taking service at 505 Marion Court, Conshohocken, PA.  He complained about the Respondent’s customer charge (N.T. 4, 5).


2.
The Respondent’s service territory is divided into divisions.  The Complainant resides in Main Division (N.T. 32).



3.
The Complainant purchased his home in March 2009 and did not move into it until a year later (N.T. 6, 7).


4.
Before moving into his home, the Complainant received a first water bill dated April 28, 2009 for the period between March 4, 2009 and April 24, 2009.  For this 51-day period and with no consumption, the Complainant was charged $26.71 for customer charge (N.T. 7; C-1).


5.
When in the home, the Complainant received a second bill dated March 26, 2010 for the period between February 24, 2010 and March 24, 2010.  For this 28-day period and with a consumption of 100 gallons of water, the Complainant was charged $15.71 for customer charge (N.T. 8; C-2).



6.
The Complainant’s customer charge for the bill dated September 28, 2010 for the period between August 24, 2010 and September 24, 2010 was $17.56.  His water consumption for this 31-day period was 600 gallons (N.T. 8, 9; C-3).



7.
The Complainant’s customer charges set forth in paragraphs 4, 5, and 6 reflect the combined customer charge in effect at the time and for the prorated billing period (Aqua Exhibit 7).



8.
A residential customer must maintain two separate lines:  one for domestic line and one for fire service line.  The Pennsylvania Department of Environmental Protection (DEP) prohibits cross connection between the domestic line and the fire service line (N.T. 30-34; Aqua Exhibit 1).


9.
A customer charge, as compared to a volumetric or consumption charge, is the cost of having water service available, including operations, maintenance, meter reading, and other necessary services that are not covered under a consumption charge.  The customer charge is billed according to a division in which a customer resides and the size of a pipe through which the customer receives water (N.T. 36-38; Aqua Exhibit 3).



10.
The Complainant has a 5/8 inch pipe for residential service and a 1-inch pipe for domestic fire service.  For this combined meter service, he has to pay $17.56 for customer charge in the Main Division with no water allowance (N.T. 49, 50; Aqua Exhibit 5).



11.
The Respondent’s witness is Mary McFall Hopper.  She has a degree of arts and political science from the University of Pennsylvania and a law degree from the Dickinson School of Law (N.T. 24, 25).


12.
Ms. Hopper was an attorney for PECO Energy Company from 1990 to 2006.  From 2006 to present, she has been a regulatory counsel for the Respondent, representing the company in complaint and rate proceedings before the Commission.  She prepared a rate filing under 66 Pa. C.S. §1308 for the Respondent in 2009 (N.T. 25-27).



13.
The Respondent’s customer charge was approved by the Commission in Pennsylvania Public Utility Commission  v. Aqua Pennsylvania Inc., Docket No. R-2009-2132019 (Pa. PUC June 16, 2010), to which the Complainant was a party (N.T. 16,17).


14.
The Respondent is required to bill its customers according to the Commission’s regulations, 52 Pa. Code, Chapter 56 (N.T. 38-42).

DISCUSSION
Failure to file a Main Brief


On December 16, 2010, I issued a briefing schedule, directing the parties to file their briefs simultaneously.  The Complainant filed his Reply Brief but did not file his Main Brief.



In part, Section 5.502 (relating to filing and service of briefs) of the Commission’s regulations, 52 Pa. Code §5.502, provides:
(b)   Filing of briefs in nonrate proceedings.
   (1)   Initial brief.  An initial brief shall be filed by the party with the burden of proof except as provided by agreement or by direction of the presiding officer.

   (2)   Response brief.  A party may file a response brief to the initial brief.


Under these provisions, an initial brief or main brief, in mandatory terms, must be filed by the party with the burden of proof except as provided by direction of the presiding officer, and other parties may respond in their response briefs or reply briefs.


The Respondent seemed to argue that because the Complainant did not file his Main Brief, he should be precluded from raising issues in his Reply Brief, such as the legality of the Tariff, the customer charge, the need for separate line for sprinklers and domestic use (N.T. 71-78; Motion to Strike, paragraphs 13-15).


The Complainant said at the hearing that he did not have the legal qualifications to write a brief (N.T. 76), but that he addressed all the issues above in his Reply Brief with no heading which states the particular point to be discussed.  


In Jackson v. Kassal, 812 A.2d 1233, 1236 (Pa. Super. 2002), in his concurring opinion, Judge Lally-Green stated:

As both the majority and the dissent so clearly stated, the trial court has inherent authority to order the filing of supporting briefs.  If the parties fail to comply with the order, the result may be waiver of the unbriefed issues.



Further, a party’s reply brief is limited to those issues which were raised by another party’s brief and were not addressed by the party in its principal brief.  Borough of Glendon v. Department of Environment Resources, 603 A.2d 226, petition for allowance of appeal denied, 608 A.2d 32 (1992).  A reply brief may not be used by a party as an opportunity to raise new issues which should have been included in the party’s main brief.  Park v. Chronister, 617 A.2d 863, petition for allowance of appeal denied, 627 A.2d 731 (1993).


Here, the Complainant was directed to file a Main Brief, but he did not file it.  Instead, he filed a Reply Brief, which improperly raised issues that could have or should have been raised in his Main Brief.  For this reason, the Complainant was precluded from filing a Reply Brief.


Because I have decided that the Complainant was precluded from filing a Reply Brief when he chose not to file a Main Brief, I find it unnecessary to rule on the Respondent’s Motion to Strike scandalous or impertinent matter.  The Complainant’s Reply Brief should therefore be stricken from the record.

Burden of Proof


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).  Further, tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pennsylvania Public Utility Commission , 437 A.2d 1067 (Pa. Cmwlth. 1981).  A complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Twp. V. Pennsylvania Public Utility Commission, 686 A.2d 910 (Pa. Cmwlth. 1996).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s customer charge is unreasonable or excessive.


The Complainant testified that the customer charge is excessive and should be eliminated.  He submitted three exhibits (C-1, C-2, and C-3) into the record showing the excessiveness of the customer charge.  They showed that for the 51-day period and with no consumption, the customer charge was $26.71 (C-1), that for the 28-day period and with a consumption of 100 gallons of water, the customer charge was $15.71 (C-2), and that for the 31-day period and with the consumption of 600 gallons of water, the customer charge was $17.56 (C-3).


For the elimination of this charge, he proposed a change to the Respondent’s Tariff by requiring customers to pay their bills in advance because the charge, he believed, is basically a charge to read a meter and to issue a bill (N.T. 19-21).



Finally, the Complainant challenged the Tariff’s requirement that the Respondent’s customers must install a separate customer fire service line from the curb to the fire protection system, while the township of Plymouth does not require it (C-5).



The Respondent testified that the customer charge is part of the monthly basic distribution charge to cover not only the costs of billing and meter reading, but also equipment and service line maintenance (N.T. 36).  Under the Respondent’s Tariff, the customer charge is calculated according to a division in which a customer resides and the size of the customer’s pipe, and the billing period.  For the Complainant, the customer charge is $17.56 for service on the main division with no water allowance.  This combined charge was different from others because of the combined charge in effect at the time and the prorated billing period (Aqua Exhibit 7).


It also testified that its Tariff requires a customer to install a meter on each domestic line and on each fire service line.  It reserves the right to choose the size and type of meter to be installed and the location where the meter is to be seated.



A customer, according to its Tariff, must install two separate lines for consumption and fire service.  These two lines are prohibited to be cross connected by the Department of Environmental Protection.


The Respondent argued that both the customer charge and the domestic and fire service line are provided in the Respondent’s Tariff, based on the Cost of Service Study, and approved by the Commission.  Pennsylvania Public Utility Commission v. Aqua Pennsylvania Inc., Docket No. R-2009-2132019 (Pa. PUC June 16, 2010).  A utility Tariff (a list of rates and rules for service) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Brockway Glass Company v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981) (Brief for Respondent at 6-9).



It argued that the Complainant’s prepayment proposal is flawed, legally and practically.  Chapter 56 of the Commission’s regulations requires that a utility must render bills based on actual meter readings by utility personnel.  52 Pa. Code §56.12.  Chapter 56 allows a utility to bill its customer on estimated usage at most every other month, and allows prepayment in limited circumstances such as seasonal service or construction projects, but not for the purpose of avoiding a customer charge.  52 Pa. Code §§56.12(2) and 56.17.



Chapter 56 specifically provides for billing frequency.  A utility company must render a bill once every billing period to residential rate payers.  52 Pa. Code §56.11.  The billing month cannot be less than twenty-six days and no greater than 35 days.  52 Pa. Code §56.2.  Because the Respondent is required to render its bills monthly, it must allocate personnel and other resources to ensure that meters are read and that customer service personnel are available to answer billing and service questions.  Therefore, the Respondent cannot amend the Commission’s regulations or its Commission-approved Tariff to allow for a twelve-month prepayment option.  Further, customers who pay their bills in advance would be denied an opportunity to monitor their usage as detailed in a monthly bill.  Common problems such as leak or defective toilet flap could go undetected for several months and lead to inordinately higher bills and wasted consumption (Brief for Respondent at 10, 11).


Overall, I agree with the Respondent and conclude that the Complainant has failed to carry his burden of proof and that his case should be dismissed.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
The Complainant may not use a reply brief as an opportunity to raise all the issues which could have or should have been included in a main brief.


3.
The Complainant has failed to carry his burden of proof.   

ORDER


THEREFORE,



IT IS 0RDERED:



1.
That the Complainant’s Reply Brief should be stricken from the record of this proceeding.
2.
That the complaint filed by Dale Sattar against Aqua Pennsylvania, Inc. at Docket No. C-2010-2169756 is dismissed.

Date:
  February 25, 2011



____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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