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HISTORY OF THE PROCEEDINGS


On July 12, 2010, Charles White (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  In the complaint, the Complainant essentially alleged that he had several outages between 2006 and 2010 when he lived in Circuit Davisville 003, that his voltage reading was below the accepted standard of 5% above or below 120V/240V (amended complaint dated August 8, 2010), and that the Respondent’s representatives were rude and provided inaccurate and unhelpful information about the outages.  He asked that the Commission investigate the Respondent’s practice and impose a fine on it.  


On July 30, 2010, the Respondent filed an answer to the complaint.  The Respondent stated that the outages were caused by inclement weather and excessive heat, and that it had improved its system so that its ratepayers would receive in writing information about the work to be performed and the scheduled timeframe.   


On September 22, 2010, a hearing on the complaint was scheduled.  On September 14, 2010, the Complainant filed a request for a continuance of the September 22, 

2010 hearing on the grounds that his wife was about to give birth to a child.  The request was granted.



Another hearing was scheduled for January 7, 2011.  At this hearing, the Complainant proceeded unrepresented.  He testified on his own behalf and introduced one exhibit into the record.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of two witnesses and introduced six exhibits.


The record closed at the conclusion of the hearing on January 7, 2011.

FINDINGS OF FACT


1.
The Complainant is a Respondent ratepayer and takes service at 1855 Edge Hill Road, Abington, Pennsylvania.  His electric service is provided by the Respondent’s Circuit Davisville 003 (N.T. 4; Formal Complaint Form).


2.
Between 2006 and 2010, there were 29 outages to Circuit Davisville 003.  Most of them were sustained outages which lasted five minutes or more.  The longest outages occurred on June 10, 2008, which lasted three or four days, and July 6, 2010, which lasted about 30 hours
 (N.T. 6-16; C-1).  


3.
On July 6, 2010, the Complainant’s power was interrupted for about 30 hours and was restored on July 7 or 8, 2010.  The 30-hour interruption was caused by excessive power demand (N.T. 15, 16).


4.
When the Complainant’s power was restored, the voltage read 100 volts in the house.  He noticed that appliances were droning, that lights were dimming, and that some of his electronic devices did not operate (N.T. 16).



5.
From July 7 or 8, 2010 to August 5, 2010, the Complainant made several calls to the Respondent’s Call Center, complaining about his low voltage, but his calls were to no avail (N.T. 17-21).  


6.
Voltage is an energy flow from two different potentials.  The nominal voltage is 120 volts and it could be 5 percent above or below that measurement.  To ensure the voltage entering a customer’s house properly, the Respondent’s substations or circuits are checked and inspected monthly, and maintained daily.  The voltage problem could be in a house or on a line.  If voltage is running low in a house, the Respondent would check a transformer near the house and a voltage recorder at the house (N.T. 28, 29; PECO Exhibit 1). 


7.
On August 5, 2010, a Respondent quality technician, Mr. Robert Ault, visited the Complainant’s house.  He set up a voltage recorder to check the voltage and programmed a capacitor bank (or a cap bank) to raise the voltage on the substation or Circuit Davisville 003 (N.T. 29, 37). 


8.
On August 6, 2010, Mr. Ault checked the voltage recorder.  The Complainant’s voltage was low and was between 110 and 114.  He then set up a voltage recorder at the substation or Circuit Davisville 003, and a voltage recorder between the Complainant’s house and the substation.  He also checked the cap banks at three nearby locations to make sure that they were working properly.  The voltage at the substation and that between the Complainant’s house and the substation were good, except the voltage in the Complainant’s house (N.T. 31-32). 



9.
On August 10, 2010, Mr. Ault set up a voltage recorder at the Complainant’s transformer, and on the next day, August 11, 2010, the technician found that the transformer was overloaded.  He asked a regional engineer for installing an additional transformer behind the Complainant’s house.  After the installation of a transformer, the Complainant’s voltage was within the tariff limits (N.T. 32, 33).


10.
Mr. Ault received the first call on August 5, 2010 from his supervisor about the Complainant’s voltage problem (N.T. 33, 34).


11.
On July 7, 2010, the Respondent’s Manager of Regional Engineering and Design, Mr. John Hartenstein, learned that the extreme heat at the time caused the system to be out of its normal configuration and a voltage problem on the system (N.T. 41, 42).


12.
The Respondent performs standard and routine maintenance on the system to maintain reliability, such as a vegetation management, a preventive maintenance, an infrared camera program, and an inspection of poles, manholes and substations (N.T. 42-44).


13.
The Respondent evaluates the performance of the system according to the number and the duration of interruptions, using the two primary measures of SAIFI (the Sustained Average Interruption Frequency Index) and CAIDI (the Customer Average Interruption Duration Index).  For the past three years, the Respondent’s system exceeded the standards it submitted to the Commission (N.T. 45, 46).   


14.
The Respondent also evaluates the performance of individual circuits (or substations) under the measures of SAIFI and CAIDI, reports the Commission those 5 percent worst-performing circuits, and takes action to address the circuits’ problems (N.T. 46).


15.
Circuit Davisville 003 serves the Complainant and other 580 customers and is among the 5 percent worst-performing circuits.  The causes of this poor performance are vegetation, equipment, and other outside factors such as poles being hit by vehicles (N.T. 46, 47).


16.
Both before and after the July 2010 heat wave, the Respondent did extensive trimming in select areas, inspected its equipment, patrolled its circuits, and compiled a comprehensive list of repairs, such as broken crossarms and leaning poles (N.T. 47-50; PECO Exhibits 3 and 5).



17.
In 2008, a major storm occurred on June 10, causing power interruption which lasted about four days and affected 199,000 customers living in the counties of Philadelphia, Montgomery, Delaware, and Chester.  This included Circuit Davisville 003 (N.T. 51-55; PECO Exhibit 4).



18.
The wind of the June 10, 2008 storm had a speed of 60 miles an hour, causing extensive damage in Chester and Montgomery Counties (N.T. 52).



19.
At Circuit Davisville 003, a tree came down on Terwood Road, causing the outage and affecting all customers on the circuit.  Electric wires were found in customers’ backyards and behind their fences (N.T. 52, 53).



20.
Service was restored on Circuit Davisville 003 after the Respondent replaced four spans of cable-type wire, several poles and equipment (N.T. 53, 54).



21.
The magnitude of the June 10, 2008 storm brought in crews from Kentucky, Illinois and Tennessee for the cleanup (N.T. 54-56).



22.
In the summer of 2010, a major power interruption occurred on July 6, 2010, which lasted about 30 hours.  Unlike the June 10, 2008 outage, which was caused by a storm, the July 6, 2010 outage was caused by extreme heat (N.T. 56-61; PECO Exhibit 4).



23.
The July 6, 2010 outage caused cables to fall on the ground and voltage to be out of normal.  To restore the service, the Respondent had to switch the circuit around to pick up load on adjacent circuits, to install a mobile transformer on the system to bring in additional capacity from other subtransmission lines (N.T. 57-61).



24.
On July 18, 2010, Mr. Hartenstein started investigating the voltage problem on Circuit Davisville 003 (N.T. 62).



25.
On July 20, 2010, Mr. Hartenstein performed a load switching and found that voltage was good at a nearby transformer.  On July 22 or 23, 2010, he still received a report on an on-going voltage problem (N.T. 62-64).



26.
When an outage occurs, the Respondent stores updating remarks in its outage management system and its call-takers look at the updating remarks to provide updated information to its customers.  The update is only as good as the information of what is reported and what its employees know at the time (N.T. 66-68).



27.
The Respondent’s power quality office is charged with the voltage problems.  The Complainant’s low voltage was not taken care of until August 5, 2010 when this office was involved (N.T. 101, 102).



28.
The Respondent’s outage management system helps the Respondent determine the extent of an outage and the expected duration of the restoration effort.  The Respondent also provides its ratepayers with this determination through media and other communication channels.  When information involving a small number of customers, the customers are notified of this information by phone, in person, or by delivery of the information itself.  This customer outreach is considered an important part of the Respondent’s business to keep its customer satisfied (N.T. 82-86, 97, 98).


29.
The Respondent acknowledged that the Complainant made 30 calls between July 7 or 8 and August 5, 2010 to the Respondent, complaining about his low voltage problem, but that it listed 18 calls about this problem.  The calls ranged from one to four calls a day, made either by the Complainant’s wife or the Complainant from home, work, or an airport (N.T. 89, 90, 93, 95; PECO Exhibit 6).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that it is more likely than not that the Respondent has provided him with unreasonable service in that it has failed to prevent outages in that it has failed to give him reasonable information about them, and in that it has failed to respond to his voltage problem appropriately.   
The outage problem


The Complainant testified that between 2006 and 2010, there were 29 outages in his Circuit Davisville 003.  Most of them were sustained outages which lasted five minutes or more.  The longest outages occurred on June 10, 2008, which lasted four or five days (N.T. 13, 14), and on July 6, 2010, which lasted about 30 hours.  The Complainant had no specific memory and was not sure about the Respondent’s responses to these outages.  In general, the responses were unsatisfactory (N.T. 8-11).



The Respondent added that on June 10, 2008, a major storm occurred in the counties of Philadelphia, Montgomery, Delaware, and Chester, affecting the service to 119,000 customers.  The wind of the storm reached a speed of 60 miles an hour and caused extensive damage in Chester and Montgomery Counties.  Electric wires were seen in customers’ backyards and behind their fences.  At the Complainant’s circuit, a tree came down causing the outage.  The power was restored on the circuit after the Respondent had replaced four spans of cable-type wire, and several poles and equipment.  The magnitude of the storm brought in crews from Kentucky, Illinois, and Tennessee for the cleanup.


The Respondent also added that another major outage occurred on July 6, 2010.  The outage was caused, not by a storm, but by extreme heat, and lasted about 30 hours.  The outage caused cables to fall and voltage to be out of normal.  To restore the service the Respondent had to switch the circuit around to pick up load on adjacent circuits, and to install a mobile transformer to bring in capacity from other subtransmission lines.


Section 1501 of the Code, 66 Pa. C.S. §1501, provides, in part, that:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . .



These provisions do not require that the service provided by a public utility be perfect but only that the service be reasonable.


The length of an outage is not by itself reasonable or unreasonable.  A quick response is an indication of reasonableness.  The reasonableness or unreasonableness must be considered in the light of the present state of technology, and the circumstances of each case.  Instant Car Wash v. Duquesne Light Company, Docket No. C-00924611 (Pa. PUC December 3, 1993).  To be reasonable, a utility’s response must be one which would not be objectionable to a reasonable man.  


From the testimony above, because of the magnitude of the June 10, 2008 storm, it appears that not only the Respondent but also crews from other states worked around the clock in order to restore the service.  The Complainant did not challenge that any of the steps taken by the Respondent, such as trimming, inspecting its equipment, patrolling its circuits, or compiling a list of repairs, was unreasonable or that there was a new method which would make an outage more preventable.  Nor did the Complainant challenge that the Respondent did not have enough manpower to take care of the outage.  When a storm comes, it comes with destructive forces, such as heavy rain, strong wind, lightning and thunder, which are the causes of outages.



About the July 6, 2010 outage, the Respondent was also diligent to respond to the interruption.  Further, to restore the service, it had to switch the circuit around to pick up load on adjacent circuits and to install a mobile transformer on the system to bring in additional capacity.  The Complainant was also silent on the Respondent’s responses.  In general, the Complainant just said he was not satisfied with these responses.


A utility cannot be charged with providing inadequate or unreasonable service because it failed to anticipate unforeseen or unusual combination of circumstances or occurrences.  Johnston v. Pennsylvania R. Co., 135 Pa. Superior Ct. 45, 4 A.2d 539 (1939).  The circumstances, which would absolve a public utility from the duty to provide reasonable service, include abnormal weather conditions or conditions which are beyond a utility’s control:
We are of the opinion that under these circumstances - abnormal weather conditions, wartime controls and wartime scarcity - it cannot be said that the company failed to furnish and maintain adequate, efficient and reasonable service and facilities.  The qualifying adjectives must be construed to have their meaning and connotative value in the light of the times, and what is not adequate, or not efficient, or not reasonable in normal, ordinary times might well be considered so to be in war time.  The Commission should have taken cognizance of the conditions existing in this case and rendered its judgment in the light of circumstances which were beyond appellant’s control.  (Emphasis added).

In re Shenandoah Suburban Bus Lines, Inc., 355 Pa. 521, 50 A.2d 301 (1947).
The communication problem


The Complainant also complained about the Respondent’s communication to its customers.  As an ordinary ratepayer, what the Complainant wanted to know about an outage was the cause of the outage and when the outage was ending.  The Respondent’s was always speculative.  It provided no information about the causes of an outage or inconsistent information about restoring times.  Usually, the Respondent’s employees answered that they had no further information.  Even when the Complainant spoke to a Respondent supervisor about the restoring 
time, the answer from this supervisor would be a few hours from the calling time.  But in fact the outage lasted four or five days.  No specific information was ever provided (N.T. 6, 8, 9-12, 14, 24).



About the July 6, 2010 outage, the Complainant received information that the outage was caused by excessive demand, and probably, the outage was extended because a truck hit its pole.  The Complainant was not at liberty to know how the truck accident and the excessive demand were interrelated (N.T. 15, 16).  Again, the restoring times were a few hours from the time he was calling.  In fact the outage lasted about 30 hours.



The Respondent explained that it has an outage management system to deal with customer calls about outages.  Updating remarks about a particular outage are stored in the outage management system, detailing what occurs in the field and the Respondent’s call-takers should be able to look at the remarks and to provide an update to a caller.  The information is only as good as what is reported and what the call-takers know at the time.



The outage management system also helps the Respondent to determine the extent of an outage and the expected duration of the restoration effort.  The Respondent tries to disseminate this determination through media and other communication channels.  When information involving a pocket of customers, the customers could be notified of it by phone, in person, or by delivery of information itself.  This customer outreach is an important part of the Respondent’s business to keep its customers’ satisfaction.



From the testimony above and because of the unpredictable and speculative nature of an outage, I do not believe that the Respondent’s answers to the Complainant’s outage calls were unreasonable.


Further, the policy on communications between a utility and its ratepayers is the utility’s business management.  The Pennsylvania Superior Court has ruled that a public utility has the right to manage its own affairs to the full extent consistent with the public interest and that the Commission interferes with this management only when an abuse of discretion or arbitrary action is established.
  Pennsylvania Railroad Company v. Pennsylvania Public Utility Commission, 187 Pa. Superior Ct. 590, 146 A.2d 352 (1958).  There is no indication in this record that the Respondent’s management of its own affairs adversely affects the public interest or that this management constitutes an abuse of the Respondent’s exercise of discretion or an arbitrary action.
The voltage problem


The Complainant testified that from July 7 or 8, 2010 to August 5, 2010, the Complainant made several calls a day to the Respondent’s Call Center, complaining about his low voltage, but his calls were to no avail.  He made so many calls that he would know the names of the Respondent’s employees in its Call Center (N.T. 17).


The Respondent testified that it dispatched a quality technician, Mr. Ault, to the Complainant’s house on August 5, 2010.  He set up a voltage recorder to check the voltage and programmed a capacitor bank (or a cap bank) to raise the voltage on Circuit Davisville 003.  On August 6, 2010, he found that the Complainant’s voltage was still low, fluctuating between 110 and 114.  He then set up a voltage recorder at the circuit and a voltage recorder between the Complainant’s house and the circuit.  He also checked the cap banks at three nearby locations to make sure that they were working properly.  The voltage at the circuit and that between the Complainant’s house and the substation were good, except the voltage in the Complainant’s house.


On August 10, 2010, Mr. Ault set up a voltage recorder at the Complainant’s transformer, and on the next day, August 11, 2010, he found that the transformer was overloaded.  He asked a regional engineer to install an additional transformer behind the Complainant’s house.  After this installation, the Complainant’s voltage problem was solved.



The Respondent’s Manager of Regional Engineering and Design, Mr. Hartenstein, testified that following the July 6, 2010 outage (N.T. 42), he started investigating the voltage problem at Circuit Davisville 003 on July 18, 2010.  On July 20, 2010, he found that the voltage was good at a nearby transformer.  Still, on July 22 or 23, 2010, he received a report on an on-going voltage problem.  



Mr. Ault explained why it took so long, from July 2010 (the Complainant called the Respondent’s Call Center) to August 2010 (the Complainant’s low voltage), to solve the Complainant’s voltage, was that he did not know about his voltage problem until August 5, 2010 (N.T. 33, 34).


Mr. Hartenstein testified that several offices of the Respondent were addressing the Complainant’s voltage problem at different levels, that an engineer, who spoke with the Complainant about his problem, did a study of the transformer loading, and that the engineer identified the need for installing an additional transformer (N.T. 62-64).



But, Mr. Ault found that the need for installing a transformer was independent of any engineering study.  Mr. Hartenstein also testified the transformer loading was a matter within the territory of the Respondent’s specific office:  the power quality office (N.T. 63, 101, 102).  Had Mr. Hartenstein referred the Complainant’s complaint to the Respondent’s power quality office on July 22 or 23, 2010, when he still received information about an on-going voltage problem, instead of performing an engineering study, the Complainant’s low voltage would have been resolved sometime in July 2010.


Therefore, the delay between July 23, 2010 and August 5, 2010 is reprehensible and its inaction during this period deserves a civil penalty.
Civil penalty


Section 3301 of the Public Utility Code, 66 Pa. Code §3301, authorizes the Commission to impose a maximum civil penalty of $1,000.00 a day for violations of the Code, regulations and orders.  Section 3301 is silent on the factors that should be considered in determining an appropriate penalty.  The Commission has established guidelines for such a 
determination in Rosi v. Bell-Atlantic Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-0099409 (Pa. PUC March 16, 2000).  The Rosi guidelines codified in 52 Pa. Code §69.1201, on imposing a civil penalty are as follows:
1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500 to $1,000 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.
2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

 10.
Other relevant factors.



Later, the Commission determined that all violations of the Public Utility Code and its regulations would be subject to review under the guidelines set forth in Rosi.  Pennsylvania Public Utility Comm’n. v. NCIC Operator Serv., Docket No. M-00001440 (Order entered Dec. 21, 2000).  The NCIC Operator Services case stated:
This review is conducted with the purpose of developing or, in cases of settlement agreements, reviewing the appropriate penalty to be applied for all types of violations for all categories of public utilities.  Clearly, the factors we consider pursuant to our decision in Rosi are generic in nature and can be applied in all cases.  The nature of the violation (intentional or negligent), impact (customer affected and duration), extent of cooperation by the regulated entity, and compliance history are, inter alia, examples of factors that can be reviewed for all types of violations for all types of utilities.
These factors, particularly the extent of cooperation by a utility and its compliance history, have been viewed as mitigating factors under Rosi.



Applying the above guidelines to this case, I find:


First, there is no evidence to indicate that the Respondent intended to violate Section 1501.  The Respondent’s violation was not intentional and therefore, the penalty ranges from zero to $500 a day.



Second, the Respondent was not rational in dealing with the Complainant’s low voltage problem.  The path toward resolving this problem was tortuous.


Third, the Respondent knew the transformer loading problem on July 23, 2010 and which of its offices is dealing with the problem, but did not refer to this office for any action until August 5, 2010 (12 days).  Instead, it continued to perform an engineering study of transformer loading.  As Mr. Hartenstein testified the voltage problem was a matter for the office of power quality to do, not that for engineering study.  This delay is inexcusable and intolerable.


Fourth, the Complainant was suffering from frequent outages as a result of the Respondent’s failure to act.  The Respondent’s inaction indicated a low level of care being exercised by the Respondent and its concern for the Complainant’s convenience and safety.


Fifth, this penalty arises from a litigated complaint.


Sixth, I cannot address the Respondent’s compliance history because I do not have such a record.



Seventh, there is no evidence that the Respondent failed to cooperate in any way.



Eighth, the penalty will deter future violations and enhance the Respondent’s incentive to be careful in the future.



Ninth, the penalty is consistent with the Commission’s precedent.  The Commission has consistently held a utility accountable and fined a utility for failure to provide its customers with reasonable service.


Tenth, other relevant factors were considered in the course of assessing the civil penalty.


Under these guidelines, a maximum civil penalty of $200 for each day of inaction by the Respondent is appropriate.  Therefore, I will impose a penalty of $2,400 ($200 x 12 days) on the Respondent.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.



2.
The Complainant failed to carry his burden of proof that the Respondent’s outages and communication policy were unreasonable.


3.
The Complainant has carried his burden of proof that the Respondent has failed to furnish adequate, safe and reasonable service in dealing with the Complainant’s low voltage problem. 
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Charles White against PECO Energy Company at Docket No. C-2010-2187466 is denied in part and sustained in part.  



2.
That the Complainant has failed to carry his burden of proof that the Respondent’s outages and communication policy were unreasonable.



3.
That the Complainant has carried his burden of proof that the Respondent did not provide him with reasonable service in dealing with his low voltage problem. 


4.
That the Respondent shall pay a civil penalty of two thousand four hundred dollars ($2,400) as provided for in Sections 2404 and 3301 of the Public Utility Code, 66 Pa. C.S. §§2404 and 3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:




Pennsylvania Public Utility Commission 




P.O. Box 3265




Harrisburg, PA 17105-3265



5.
That the Respondent cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §1501.
Date:
February 16, 2011



____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	The outage, which occurred on July 6, 2010 and was caused by excessive power demand, lasted about 30 hours.  I relied on the Respondent’s testimony because the Complainant had a vague memory of all outages and testified according to the Respondent’s records (N.T. 9, 12, 13).


� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	The complaint alleged that the Respondent’s representatives were rude but the Complainant did not address this allegation at the hearing.
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