BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



New Bethlehem Temple 				:
Apostolic Faith Church, Inc.				:
							:
	v.						:			C-2010-2193709
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Marlane R. Chestnut
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On August 13, 2010, New Bethlehem Temple Apostolic Faith Church, Inc. (complainant or New Bethlehem) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (respondent or PGW), alleging a billing dispute.  No relief was requested.  The Complaint was filed and signed by Roy D. Smalls, Pastor; no attorney was listed.  Although not stated, the Complaint apparently is an appeal of a decision on informal complaint rendered by the Commission’s Bureau of Consumer Services (BCS) at #2688740 on July 15, 2010.  In that decision, BCS found that this is a commercial account with no residential involvement and that all bills were correct after PGW had rebilled the account based on actual meter readings.

		On September 7, 2010, respondent PGW timely filed an Answer denying the material averments of the Complaint and asserting that the bills are correct as rendered based on readings of actual usage and that the service address is equipped with an automatic meter reading device.  The BCS decision was attached to the Answer as Exhibit A.
		By Hearing Notice dated March 1, 2011, an initial hearing was scheduled for March 31, 2011, and the matter was assigned to me.  In accordance with my usual practice, on March 1, 2011, I issued a Prehearing Order that required the parties to comply with various procedural requirements.  That Prehearing Order (in bolded type) specifically required complainant to have an attorney licensed to practice in Pennsylvania enter an appearance on or before March 11, 2011, as New Bethlehem is a corporation according to the records maintained by the Pennsylvania Department of State, Corporation Bureau, and therefore is required to be represented by counsel pursuant to 52 Pa. Code §§ 1.21 - 1.23 in adversarial proceedings.  

		Complainant failed to comply with that Prehearing Order; no entry of appearance was filed either by March 11, 2011, or as of the date of this Initial Decision.  Instead, by letter received by me on March 10, 2011, Pastor Smalls explained that New Bethlehem is a small congregation with limited funds and that it would not be in a position to secure representation.

		As complainant stated that it will not comply with my March 1, 2011 Prehearing Order, the Complaint will be dismissed as discussed below, and the hearing cancelled.

FINDINGS OF FACT

		1.	On August 13, 2010, New Bethlehem Temple Apostolic Faith Church, Inc. filed a formal Complaint with the Pennsylvania Public Utility Commission against Philadelphia Gas Works, alleging a billing dispute.

		2.	The Complaint, which was signed by Roy Smalls, Pastor, was not filed by an attorney.

		3.	According to records maintained by the Pennsylvania Department of State, Corporation Bureau, New Bethlehem Temple Apostolic Faith Church, Inc. is an incorporated non-profit entity.

		4.	Respondent Philadelphia Gas Works filed an Answer on September 7, 2010.

		5.	Pursuant to 52 Pa. Code §§ 1.21 - 1.23, by Prehearing Order dated February March 1, 2011, I directed complainant New Bethlehem Temple Apostolic Faith Church, Inc. to have an attorney licensed to practice in Pennsylvania file a notice of appearance on or before March 11, 2011.

		6.	No notice of appearance was filed with the Commission or served on me.  

		7.	By letter received by me on March 10, 2011, Pastor Smalls explained that New Bethlehem is a small congregation with limited funds and that it would not be in a position to secure representation.

DISCUSSION

		In light of New Bethlehem’s own statement that it will not be represented in this adversarial proceeding, there is no question that the Complaint must be dismissed.  The regulations promulgated by the Commission require that corporate entities be represented by counsel.  52 Pa. Code §§ 1.21-1.23; Moore v. I. Berman and Cross, Inc., 49 Pa. PUC 427, 428 (1975) (officer cannot appear on behalf of corporation).  See also, Shortz v. Farrell, 193 A. 20 (Pa. 1937); Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth. 1994); Public Serv. Water Co. v. Pennsylvania Pub. Util. Comm’n, 645 A.2d 423 (Pa. Cmwlth. 1994); LeStat Corp. v. Pennsylvania Power & Light Co., Docket No. C-00946284, Commission Opinion and Order entered August 30, 1995.  In The Spirit of the Avenger Ministries v. Commonwealth of Pa, 767 A.2d 1130 (Pa. Cmwlth. 2001), the Pennsylvania Commonwealth Court specifically ruled that churches could not be represented by their pastors or other non-attorneys.   

		As a corporate entity, complainant New Bethlehem is required to be represented by counsel in adversarial proceedings.  No attorney was listed on the Complaint, nor has one entered an appearance.  Complainant obviously is aware of this requirement – not only is it contained within the Commission regulations at 52 Pa. Code §§ 1.21 – 1.23, it was expressly set out in both my March 1, 2011, Prehearing Order and the March 1, 2011, Hearing Notice– but has stated that it will not comply.  

		While the Commission has stated that the preparation and filing of a complaint by itself does not “clearly” constitute the practice of law and may be done by a corporate entity without representation, non-individuals must be represented by counsel at all stages of Commission proceedings once those proceedings become adversarial.  A proceeding becomes adversarial upon the filing of an answer or other responsive pleading.  Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437, Commission Opinion and Order entered February 4, 2010; Torino Inc. v. PECO Energy Co., Docket No. C-2008-2034595, Commission Opinion and Order entered February 2, 2010; Application of H.E. Rohrer, Inc. t/d/b/a Rohrer Bus Service for Approval of Abandonment or Discontinuance of Service, Docket No A-00097618F0002, Commission Opinion and Order entered July 17, 2003 (Application stricken).[footnoteRef:1]  [1: 	In a statement, Commissioner Thomas stated:  “The fact that the Commission is an administrative agency does not excuse the unauthorized practice of law, as the courts have indicated that Commission proceedings involve the Supreme Court-regulated practice of law.  See Pa. Pub. Util. Comm’n Bar Ass’n v. Thornburgh, 434 A.2d 1327 (Pa. Cmwlth. 1981), aff’d per curium, 450 A.2d 613 (Pa. 1982).”] 


		In addition, the failure to comply with an order issued by a presiding officer (in this case, my March 1, 2011 Prehearing Order) warrants dismissal of the Complaint.  See, e.g., New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076, Commission Opinion and Order entered June 24, 2009; Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, Commission Opinion and Order entered July 31, 2006 (citing Treffinger v. PPL Electric Utilities Corp., Docket No. C‑20027978, 2003 Pa. PUC LEXIS 3 March 3, 2003); Franconia Mennonite Conference v. Verizon Pennsylvania Inc., Docket No. C-2010-2193709, Commission Final Order entered June 6, 2003.

		The same result should occur here.


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject-matter of this proceeding.

		2.	Corporations, including non-profit organizations and churches, are required to be represented by an attorney admitted to practice law in Pennsylvania in adversarial hearings before the Commission.  

3.	A lack of compliance with an order issued by an administrative law judge requiring the retention of counsel presents a sufficient basis to dismiss a complaint without a hearing.  

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by New Bethlehem Temple Apostolic Faith Church, Inc. against Philadelphia Gas Works at Docket No. C-2010-2193709 be dismissed; 

		2.	That the hearing scheduled for March 31, 2011, be cancelled; and 

		3.	That the record at Docket No. C-2010-2193709 be marked closed.



	Date:
	March 23, 2011
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge
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