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MOTION OF

COMMISSIONER JAMES H. CAWLEY

On January 5, 2011, the PP&L Industrial Customer Alliance (PPLICA) filed a Petition for Reconsideration or, in the alternative, Rehearing or Reargument on the Donsco LP-4 SI Rate issue (Petition).  On January 18, 2011, PPL Electric Utilities Corporation (PPL) filed its Answer to that Petition.   

PPLICA seeks the establishment of a special rate schedule (LP-4 SI) enabling PPL to establish negotiated distribution rates, and specifically to grant a negotiated rate for Donsco, Inc. at its Wrightsville Foundry Facility (Donsco).  
Donsco cites a 1,100% increase in its rates starting in 2010 and alleges those rates to be unjust and unreasonable.  Prior to January 1, 2010, Donsco participated in PPL’s Time-of-Use demand measurement provision in Rate Schedule LP-4 and the Economic Development Initiative Rider.  Both of these tariff provisions expired on January 1, 2010.   A review of the evidence reveals that Donsco’s distribution charges increased from $42,744 in 2009 to proposed and projected charges of $410,496 in 2010 – a 960% increase in distribution charges.
   If the charges are adjusted to account for the application of the Remand Riders prior to January 1, 2010, the distribution charges based on the tariff rates increased from $5,000 to $6,000 per month to $20,000 to $35,000 per month, an increase of 300 to 483 percent.
  
PPL asserts that PPLICA is not complaining of any rates proposed by PPL in the instant distribution rate proceeding, but rather that the contested rate increase results from the expiration in January 2010 of the Time-of-Use rate as a consequence of the unbundling of generation costs resulting from deregulation.  PPL acknowledges that distribution rates did increase as a result of restructuring.
  
PPL also asserts that Donsco may have benefited from EGS offers for generation supply, implying that the overall rate increase may not have been as great, and that it has not increased the rates for LP-4 customers.  Regardless of the cause of this increase, this Commission has always been receptive to mitigating excessive increases in overall rates.  
Donsco also argues that PPL’s two 12,470 volt lines across the river from the North Columbia 69/12 KV substation to Donsco’s facility are solely dedicated to Donsco, along with the transformer equipment in the substation, and “offer little benefit to PPL Electric’s entire distribution system,” and yet Donsco is “asked to pay 1.5% of the revenue requirement for the equipment that is in place to serve the other 1,000 customers in the class.”
  
As part of the contract entered into between PPL and Donsco setting forth the terms of service, Donsco guaranteed a total payment of $914,000 in return for the promise of electric distribution service during the initial five year term of the contract.
  This equated to an annual guarantee that Donsco would pay $182,800.
  In 2003, Donsco and PPL renegotiated this contract to remove the obligation that Donsco pay the final two years of the annual guarantee.  In exchange, Donsco agreed that PPL could use one of the two dedicated lines when necessary for reliability purposes.
  Thus, at this point, Donsco has already paid substantial funds in reimbursement of its cost of service. This amount includes the payment of $548,000 by 2003, plus additional distribution payments since 2003, less annual operating costs for these facilities.  With payments under the current rate case estimated to be $410,000 annually, Donsco would likely pay its full obligation for its distribution related facilities required to serve its plant in only one year.  Given these facts, Donsco has demonstrated reasoned arguments for this Commission to consider the rate relief requested.  
PPL argues that it may be discriminatory to offer a discount when other customers have paid capital in order to qualify for the desired LP-5 rates.  PPL cites three such customers.  However, two of those customer upgrades were $1.7 million or less, which is consistent with the investment already made by Donsco, while one upgrade was for $7.5 million.  None of the three customers had existing lines solely dedicated to their existing service, and largely paid for, as does Donsco.  The remaining 172 LP-5, LP-6 and IS-T customers have not been required to pay for any facilities since 1996.  
Lastly, Donsco also provided testimony regarding the impact of the current economic situation and the current distribution rates on its employees, and, by extension, the community at large.  As a mitigation strategy for the distribution rate increase that occurred as of January 1, 2010, when the Time-of-Use provision was eliminated, Donsco cut its workforce at Wrightsville and reduced its operations there by 33%.  This reduced the company’s electricity distribution costs by approximately $15,000 per month.  Donsco has certainly demonstrated that the large increase in rates has negatively affected load and employment at the plant, with consequent ripple effect on the local community.
Section 2806(h) provides the Commission with authority to “approve flexible pricing” and is an essential tool for exactly these types of situations.  It lists permissible examples, but not an exhaustive list of flexible rates:
In addition to the implicit authority of the commission under section 501 (relating to general powers), the commission has the authority to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives.

It may be necessary for EDCs to have the authority to promote new businesses in order to enhance higher system utilization, or maintain load on its system, to the long-term benefit of its distribution customers.  But the section is silent as to who may propose flexible pricing and flexible rates and thus is not limited solely to negotiated rates proposed by the EDC.  The language does not require that a flexible rate be agreed to by the parties but leaves open the possibility that one party may seek approval of the Commission for the establishment of flexible pricing.  Moreover, PPL’s reliance on Section 2807 is misplaced because that section deals with negotiated generation rates, not distribution rates.   
PPL does make reasonable arguments that not all of the necessary information is known to decide this case.  Donsco provided an estimate of the impact on other customers if its negotiated rate option were adopted.
  That estimate calculated an LP-4 rate increase from $2.128 per kW to $2.186 per kW, or an average bill impact of $29 per month for a 500 kW LP-4 customer.  But the Commission does not have adequate information to assess precisely the new rates or the impact of those rates on the other LP-4 customers.    

Donsco testified that it sought a negotiated charge at the Rate Schedule LP-5 rate plus a fee to recover the operations and maintenance expenses on the 12 kV lines from the North Columbia substation to the Donsco facility, including the dedicated transformation equipment.  Unfortunately, the record does not disclose what these operational and maintenance (O&M) costs would be.  Without this information, we cannot calculate what the actual rate requested would be.  Therefore, a remand is necessary and within our discretion.  PPL should provide information on the annual O&M costs of the dedicated facilities, including the 69-12kv dedicated transformer, and on any outstanding capital to date not paid by Donsco for these facilities.  The Commission can then render a more informed decision on the rate impact upon Donsco and the other LP-4 customers.  Rate impacts on other customers’ current rates and future rates should Donsco curtail or terminate current service should be considered.   
It now appears that PennDOT may entertain the possibility of authorizing right of way and bridge occupancy permits for Donsco as a non-utility "B(2)" applicant.   See 67 Pa. Code §§ 459.10(a), 459.3(b)(2).  The parties should consider whether this development, combined with a Donsco revenue guarantee, would provide a solution to Donsco’s needs.  
It is unclear why Donsco did not obtain PP&L O&M costs of the dedicated facilities in discovery during the rate case.  Nevertheless, should we deny this petition, Donsco could simply file a complaint restating the same arguments.  In either event, it is in the public interest that this matter be remanded to the Office of Administrative Law Judge so that a fully developed record be made to determine the reasonableness of Donsco’s request and the impact on other LP-4 customers, without undue delay and additional expense to the parties and without needlessly duplicating use of the Commission’s own resources.
THEREFORE I MOVE THAT:
 The Office of Special Assistants draft the appropriate order consistent with this Motion.

	DATE:  March 31, 2011
	_________________________________ 

James H. Cawley, Commissioner
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