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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a letter petition (Petition) filed by Albert S. Merritt (Petitioner or Mr. Merritt) on November 29, 2010.[footnoteRef:1]  Duquesne Light Company (Duquesne Light) filed an Answer to the Petition on March 4, 2011.  For the reasons stated below, we deny the Petition.       [1:  	Mr. Merritt originally filed the Petition with the Secretary’s Bureau on November 15, 2010, however, the filing did not contain verification information or an affidavit.  The Secretary’s Bureau did not accept the filing and informed Mr. Merritt that he could re-file the Petition with completed verification information and notification that he served a copy of the Petition on Duquesne Light.  Mr. Merritt re-filed the Petition with completed verification information, but without a Certificate of Service, on November 29, 2010.         ] 

Procedural History

On July 29, 2009, Mr. Merritt filed a Complaint with the Commission against Duquesne Light, requesting a “fair and affordable” payment arrangement.  The Complaint was a timely appeal of an informal decision of the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2542175.  The Complaint was served on Duquesne Light on August 4, 2009.  On August 20, 2009, Duquesne Light filed an Answer denying the material allegations of the Complaint.  

A telephonic hearing was held on March 18, 2010.  Mr. Merritt appeared pro se and testified on behalf of the Complaint.  Duquesne Light was represented by counsel and presented the testimony of Marie Tamilia, a regulatory consumer relations specialist for Duquesne Light, and five exhibits, which were admitted into the record.  In her Initial Decision, issued September 29, 2010, Special Agent Eranda Vero recommended that the Complaint be dismissed and that Mr. Merritt be required to make monthly payments consisting of his current bill, plus one-sixth of the balance accrued in his account.  I.D. at 13.  The Initial Decision became final by Commission Order, entered November 8, 2010 (November 2010 Order).  

On November 29, 2010, Mr. Merritt filed the instant Petition.  A review of the Commission’s records indicated that Mr. Merritt did not include a Certificate of Service with his filing or any other indication that Duquesne Light had been served with the Petition.  Accordingly, the Commission’s Secretary’s Bureau served Duquesne Light with a copy of the Petition on February 24, 2011, which was then deemed to be the filing date of the Petition in order to avoid prejudice to any Party.  Duquesne Light filed an Answer to the Petition on March 4, 2011.   
      


Discussion

Petition 

We begin by considering the nature of the Petition, because the analysis to be applied depends on the type of filing before us.  The Petition was filed after the issuance of the Commission’s November 2010 Order.  In his letter, the Petitioner states, “I am writing to appeal the decision ruled in my case which required me to pay the current bill plus 1/6 of the account balance.”  He requests that the Commission “reconsider” a more realistic payment.  Under these circumstances, we believe it is appropriate to treat the Petition as a Petition for Reconsideration of the November 2010 Order.           

Legal Standards for Reconsideration  

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and (g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982).  A Petition for Reconsideration, under Section 703(g), may raise any matters designed to convince the Commission that it should exercise its discretion under the Code to rescind or amend a prior order in whole or in part.  At the same time, parties are not permitted by a second motion to review and reconsider, to raise the same questions that were specifically considered and decided against them.  Petitions for Reconsideration should raise new and novel arguments not previously heard or considerations which appear to have been overlooked by this Commission.  Additionally, such a petition is properly before the Commission when it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.  
   
Positions of the Parties  

The Petitioner requests that we reconsider the November 2010 Order, which required him to make monthly payments consisting of his current bill, plus one-sixth of the balance accrued in his account.  He avers that these payments would amount to about $800 monthly, and this amount would be an unrealistic payment schedule for him.  The Petitioner is also concerned that, if he does not comply with this payment schedule, Duquesne Light will be authorized to terminate his electric service.  He states that, because his son has asthma and uses a nebulizer, it is imperative that his service remains on.  He would like a payment arrangement that will allow him to become current on his account payments.  

In its Answer to the Petition, Duquesne Light first points out some procedural deficiencies in the manner in which Mr. Merritt filed the Petition.  Duquesne Light notes that the Petition was not filed in accordance with Section 5.572(a) of our Regulations, 52 Pa. Code § 5.572(a), which requires that petitions must “specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or order desired.”  Duquesne Light also states that the Petitioner failed to serve it with a copy of the Petition in accordance with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), which requires that every party to a proceeding be served with the Petition.  Furthermore, Duquesne Light avers that the Petitioner did not file the Petition in a timely manner, within fifteen days from the entry of our Order, as is required by Section 5.572(c) of our Regulations, 52 Pa. Code § 5.572(c).  Answer at 2.  

In its second averment, Duquesne Light states that the Initial Decision correctly applied the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (Chapter 14).  It asserts that Special Agent Vero’s determination that the Petitioner shall make monthly payments consisting of his current bill plus one-sixth of the balance accrued in his account is the only payment arrangement that Chapter 14 permits, particularly given the fact that the Petitioner’s gross monthly household income level is more than 600 percent of the Federal poverty level.  It states that the Commission does not have discretion in setting the length of the amortization periods and that the Commission must adhere to Chapter 14.  Answer at 3.  

In its third averment, Duquesne Light argues that the Petitioner has failed to pay his undisputed bills in violation of Commission Regulations and Orders or to make payments for his current usage.  Answer at 4-6.  It requests that the Commission issue an order with all due haste to prevent the Petitioner’s account balance from continuing to increase.  Answer at 7.                                             

Disposition 

Based on our review of the record and the applicable law, we will deny the Petition.  Initially, we note that we are not denying the Petition based on the procedural deficiencies pointed out by Duquesne Light.  In order to secure just, speedy, and inexpensive determinations, our Regulations permit us to disregard an error or defect of procedure which does not affect the substantive rights of the parties, particularly in proceedings that involve pro se litigants such as Mr. Merritt.  52 Pa. Code § 1.2(a) and (d).  In this case, we find that the procedural defects in the Petitioner’s filing do not affect the substantive rights of the parties.  Although the Petitioner did not use numbered paragraphs or make specific references to the Initial Decision, the Petitioner’s request for a more affordable payment arrangement than that afforded in the Initial Decision was sufficiently clear in the Petition, so that we are able to address it and Duquesne Light was able to file a detailed Answer in response to it.  Additionally, the Secretary’s Bureau properly served Duquesne Light with the Petition and allowed it sufficient time to file an Answer in order to avoid prejudice.  

Moreover, Mr. Merritt initially filed the Petition with the Secretary’s Bureau in a timely manner, on November 15, 2010, which was less than fifteen days after our Order was entered on November 8, 2010.  Because the initial filing did not contain verification information or a Certificate of Service, Mr. Merritt re-filed the Petition, as directed by the Secretary’s Bureau.  His second filing of the Petition was received by the Secretary’s Bureau on November 29, 2010.  Although this filing was received after the fifteen day deadline, we do not find that these circumstances affected the substantive rights of Duquesne Light.  As such, we conclude that the Petition is properly before us for consideration.                            

Nevertheless, we will deny the Petition.  In Generic Investigation Regarding Transportation Assessments, Docket No. I-2008-2022003 (Order entered August 26, 2008, at page 8, we stated:

In our view, Norfolk Southern waived its argument … by not including that argument in its Exceptions.  In the interest of judicial economy, we will not grant reconsideration based on an argument which that same party abandoned earlier in the proceedings.  

In this case, the Complainant failed to file any Exceptions to the Initial Decision.  We find that the Complainant waived his arguments by failing to raise them in Exceptions.  

Second, we find that the Petition fails to meet the standards for reconsideration set forth in Duick, supra.  Mr. Merritt’s Petition has not raised any new or novel arguments, or considerations that appear to have been overlooked, that would convince us to reconsider the November 2010 Order which adopted the Initial Decision.  In fact, Mr. Merritt’s Petition appears to be requesting the same thing he requested in his Complaint:  a more affordable payment arrangement.  He has not provided new information or a change in circumstances, such as a decrease in household income.  In the absence of such information, we must deny the Petition because it does not meet the Duick standards.
            
Conclusion

Based upon the foregoing discussion, we shall deny the Petition filed by Mr. Merritt; THEREFORE,

IT IS ORDERED:

1.	That the letter petition filed by Albert S. Merritt on November 29, 2010, is denied.  




2.	That the record in this proceeding shall be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  March 31, 2011

ORDER ENTERED:  March 31, 2011
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