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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Robert E. Diehl (Complainant), filed on November 23, 2010,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued November 4, 2010.  On December 10, 2010, Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL). [1: 		PPL did not receive Complainant’s Exceptions until December 6, 2010. ] 


History of the Proceeding

		On December 21, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against PPL, wherein he alleged that PPL was intending to phase out the Residential Thermal Storage (RTS) rate after it had guaranteed that the rate would be available for the life of the home.  The Complainant, a local contractor, also alleged that his home was built using high energy efficiency standards at considerable expense to qualify for the RTS rate.  The Complainant requested that the Commission preclude PPL from discontinuing the RTS rate.  I.D. at 1.

		On January 13, 2010, PPL filed an Answer and New Matter in which it denied that PPL was providing unjust and unreasonable service and requested that the Complaint be dismissed.  In addition, PPL asserted that it was not discontinuing the RTS rate, but that the savings under the RTS rate as compared to PPL’s standard Rate RS would decline under various PPL plans to purchase generation through 2013.  PPL also explained that its winter peak had now shifted to the late afternoon, the exact time at which ninety-nine percent of RTS systems switch on, and, therefore, it is no longer cost-effective to provide rate discounts for usage during that period.  I.D. at 1-2.

		On January 27, 2010, the Complainant filed an Answer to PPL’s New Matter.  The Complainant alleged, in his Answer, that the RTS rate during off-peak times was to be one-half of the cost of the daytime rate, that the RTS rate was to be available for the life of the building, and that the rate was to be transferable upon sale of the building to the new owners.  I.D. at 2.

		An Initial Hearing was held on August 19, 2010, after settlement negotiations failed.  The Complainant appeared pro se, testified on his own behalf, and presented one exhibit.  PPL was represented by counsel, presented the testimony of one witness and introduced three exhibits which were admitted into the record.  The record closed on September 2, 2010.  I.D. at 2.

		As noted, on November 4, 2010, ALJ Melillo’s Initial Decision was issued.[footnoteRef:2]  The Complainant filed Exceptions on November 23, 2010.  Reply Exceptions were filed by PPL on December 10, 2010. [2: 		On November 12, 2011, the Commission issued an Errata Notice correcting page 13 of the Initial Decision.] 


Background

		The Complainant claimed in his Complaint that PPL had guaranteed him the RTS rate discount for the life of his house which was completed in 1984.  As an RTS customer, the Complainant has a residential thermal storage system which utilizes a large storage tank to store hot water heated overnight during off-peak times.  The heat from the hot water is then utilized to supplement heat pump usage in cold weather.  FOF Nos. 3-4; Tr. at 15, 35.  Based on PPL’s alleged guarantee, the Complainant claimed he constructed his home using high energy efficiency standards at an additional expense to qualify for the rate.  The Complainant sought in his Complaint that the Commission enforce PPL’s alleged promise.  I.D. at 5.

		As an incentive to install the residential thermal storage system, PPL offered the RTS rate at a 50% discount off the standard residential electric rate.  Complainant Ex.1; Tr. at 20-22.  Approximately two years ago, PPL began sending the Complainant notices that the RTS rate was going to be discontinued.  Tr. at 16.

		According to PPL witness Oliver Kasper, the RTS rate was first offered by PPL through a tariff filing at Docket No. R-80031114, effective January 31, 1981.  PPL Exh. 3, Tab 1.  The tariff showed that the contract period for Rate RTS was a minimum of one year, with a guarantee that if the rate was withdrawn within ten years of the date of first application to a location, the customer would be reimbursed by PPL at a rate of $20 per month for the remainder of the ten-year period.  I.D. at 8; Tr. at 37-38.

		In 1987, PPL filed a tariff supplement at Docket No. R-870600C001, which resulted in a new RTS rate, effective April 28, 1987.  PPL Ex. 3, Tab 2.  Under this tariff, the contract period remained the same, but the penalty on PPL for early withdrawal of the rate was increased from $20 to $50 per month.  I.D. at 8-9; Tr. at 39-40.

		In 1995, at Docket Nos. R-00943271C001-C0145, the Commission granted PPL’s request to close the RTS rate to new customers as of January 1, 1996, and to limit applicability of the rate to existing service locations.  This change was implemented through the filing of a tariff supplement effective September 28, 1995.  PPL Ex. 3, Tab 3.  The contract terms for existing RTS customers remained the same and any new RTS customers added prior to the closing of the rate would be provided the RTS rate for ten years or be provided a $50 per month payment for the remaining months.  Thus, the ten-year penalty period for all RTS customers expired on or before January 1, 2006.  I.D. at 9; Tr. at 41-42.

		Mr. Kasper also testified that under the 1996 Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa. C.S. §§ 2801, et seq., electric generation rates would be transitioned over a period of time to market-based rates, and promotional, non-cost based rate discounts such as were provided in Rate RTS would be discontinued.  I.D. at 9.

		In 2004, at Docket No. R-00049255, PPL filed a distribution rate case with the Commission.  The Commission’s decision in that case on rate allocation among customer classes was appealed to the Commonwealth Court.  As part of its review, the Commonwealth Court interpreted the Competition Act as requiring that rates for transmission, distribution and generation each be set separately, based on the cost of serving each separate class of customers.  66 Pa. C.S. §2804(3).  The Court ruled that subsidized rates (e.g., the RTS rate) which do not cover their costs of service must be transitioned to cost-based rates.  See, Lloyd v. Pa. P.U.C. et al, 904A: 2d 1010 (Cmwth Ct. 2006).  Thus, the RTS rate as it existed in the 1980’s, at the time the Complainant constructed his home, could no longer continue to be offered.  I.D. at 10; Tr. at 45.

		PPL clarified that it was not actually discontinuing the RTS rate but that the rate differential between Rate RS and Rate RTS has been reduced and will disappear completely in 2012.  Tr. at 49-50.  PPL notified the Complainant and other RTS customers about these changes to the RTS rate and options available to them, including shopping for an alternative supplier and the availability of a new Time of Use rate to RTS customers.  PPL also offered incentives to encourage conversion to alternative heating sources.  PPL Ex. 2; Tr. at 46-48.

		In her Initial Decision, ALJ Melillo cited a recent decision in Lori and Peter Brickner v. PPL Electric Utilities Corporation, Docket No. C-2009-2105583 (Order entered May 21, 2010) (Bricker), whereby the Commission stated that it had to implement the Competition Act deregulating the electric industry in the Commonwealth.  The ALJ noted that the Commission held that PPL had to pass through the costs it pays to acquire electric generation to each customer class and not permit another class of customers to subsidize those costs.  The Commission concluded that it was unable to modify the generation rate charged to Rate RTS customers by PPL.  I.D. at 11-12.

		ALJ Melillo also cited Kerry L. Hahn v. PPL Electric Corporation, Docket No. C-2009-2100830 (Order entered August 26, 2010), whereby the Commission denied a complaint filed against the generation rate change in Rate RTS for the same reasons set forth in the Bricker decision.  I.D. at 12.

		ALJ Melillo concluded that the Complaint should be denied because the Complainant did not establish a prima facie case of unreasonable service or rates and did not meet his burden of proof.  I.D. at 12.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 

The ALJ made fifteen Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).



We note initially that the Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)	Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

In order to secure the just, speedy and inexpensive resolution of this case, however, we will waive our Regulation and address the Exceptions.  52 Pa. Code § 1.2.

		In his Exceptions, the Complainant basically restates his allegation that PPL declared to him that its Rate RTS stayed with the life of the building and that taking away the RTS rate is a breach of PPL’s promise.  Also, the Complainant indicates that he received a call from another person that substantiated his claim that PPL was offering the Rate RTS for the life of the customer’s home.  Exc. at 1.

		PPL, in its Reply Exceptions, submits that the ALJ properly applied the facts to the established law finding that the Complainant did not meet his burden of proof.  PPL points out that although the Complainant claims he signed a contract with PPL that promised him the Rate RTS would remain for the life of the building, the Complainant admitted that he does not have any copies of the alleged contract.  PPL argues that the ALJ correctly concluded that the changes to the RTS rates comply with the law.  R. Exc. at 2-3.

		The Complainant’s Exception with regard to having received a call from another person stating that Rate RTS was guaranteed is an attempt by the Complainant to introduce additional facts in this case after the close of the record.  As such, we will not consider this aspect of his Exceptions.  While PPL is not discontinuing the RTS rate, the historical differential between RTS and RS rates is much less.  This change in rate is in compliance with the existing law and has been determined to be a reasonable rate in that all RTS customers have received the RTS rate for more than ten years and those customers will now be paying rates more closely based upon cost of service.  This is consistent with the Pennsylvania Commonwealth Court’s interpretation of the Competition Act as requiring that rates for transmission, distribution and generation each be set separately, based on the cost of serving each separate class of customers.  66 Pa. C.S. §2804(3).  The Court ruled that subsidized rates (e.g., the RTS rate) which do not cover their costs of service must be transitioned to cost-based rates.  See, Lloyd v. Pa. P.U.C. et al. (Lloyd), 904 A.2d 1010, 1020, 2006 Pa. Commw.  LEXIS 438 (2006).  Thus, we agree with the ALJ that the RTS rate as it existed in the 1980’s, at the time Mr. Diehl constructed his home, could no longer continue to be offered.  The record is clear that PPL’s RTS tariff complies with the laws and that the Complainant failed to prove that PPL violated any Public Utility Code provision, Regulation or Order of the Commission.

Conclusion

Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which denies the Complaint; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Robert E. Diehl to Administrative Law Judge Kandace F. Melillo’s Initial Decision, which was issued on November 4, 2010, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Kandace F. Melillo is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Robert E. Diehl at Docket Number C-2009-2149261 against PPL Electric Utilities Corporation is dismissed.  

		4.	That this proceeding be marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: March 31, 2011

ORDER ENTERED:  April 1, 2011
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