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Constantine Daskalakis							C-2010-2172222

	     v.

Verizon Pennsylvania Inc.


OPINION AND ORDER


BY THE COMMISSION:

		Before the Commission for consideration are the Exceptions, filed on July 30, 2010, by Constantine Daskalakis (Mr. Daskalakis or Complainant), to the Initial Decision Granting Preliminary Objections of Administrative Law Judge (ALJ) Wayne L. Weismandel, which was issued on July 13, 2010.  Reply Exceptions were filed by Verizon Pennsylvania Inc. (Verizon PA) on August 12, 2010.

History of the Proceeding

On April 22, 2010, Mr. Daskalakis filed a Formal Complaint against Verizon PA wherein he alleged a reliability and quality issue with the Digital Subscriber Line (DSL) service and customer support provided to him by “Verizon.”[footnoteRef:1]  For relief, the Complainant requested: (1) a credit of $150 on his bill to compensate him for taking time off from his job to wait for the technician who never came by; (2) a specific repair appointment during a reasonable four-hour time window on a day of his choice based on a list of two or three different day/slots from which Verizon may choose; and (3) that the Commission impose a penalty on Verizon for its misleading scheduling practices and for its failure to follow its own policies and procedures. [1: 	Throughout this Opinion and Order, we use the term: “Verizon” to refer to Verizon Corporation; “Verizon PA” to refer to Verizon Pennsylvania Inc., which is the local exchange telephone company under this Commission’s jurisdiction that is certificated to provide local exchange service in Pennsylvania; and “Verizon Online” to refer to Verizon Online LLC, an affiliate of Verizon PA, that provides high-speed Internet (DSL) service and is under the jurisdiction of the Federal Communications Commission (FCC) but not this Commission.] 


On May 14, 2010, Verizon PA requested, and received, an extension of time to file its Answer, citing negotiations with the Complainant as the reason.  On May 25, 2010, Verizon PA filed its Answer (Answer) and New Matter.  In its Answer, Verizon PA admitted that the Complainant’s DSL service is provided by its affiliate, Verizon Online, but denied a reliability, safety or quality problem with the service provided to the Complainant.  In its New Matter, Verizon PA asserted that its affiliate, Verizon Online, provided DSL service to Complainant since November 2007, and as detailed in its Preliminary Objections, Verizon requested that the Commission dismiss the Complaint because it has no subject matter jurisdiction over this issue.

		Also on May 25, 2010, pursuant to 52 Pa. Code § 5.101(a)(1),Verizon PA filed Preliminary Objections, in which it alleged deficiencies in the Complaint and the Commission’s lack of subject matter jurisdiction over DSL disputes in light of the fact that DSL has been declared an information service that is categorized by the FCC as jurisdictionally interstate.  Verizon PA cited the Commission’s May 2, 2008 Opinion and Order, at Docket No. C-20055173,[footnoteRef:2] in which the Commission ruled that it lacks “jurisdiction over disputes concerning billing and other services provided in connection with” interstate services, and the Memorandum Opinion from the Pennsylvania Commonwealth Court in support of that position.[footnoteRef:3]  Preliminary Objections at 3.  For these reasons, Verizon PA requested that the Complaint be dismissed without further action.   [2: 		MilleniaNet Corporation v. Verizon Pennsylvania Inc., Docket No. C‑20055173 (Opinion and Order entered May 2, 2008).]  [3: 	Attachment A to Verizon PA’s Preliminary Objections contains a copy of Commonwealth Court decision.  MilleniaNet Corporation v Pa. PUC, Docket No. 990 CD 2008 (April 30, 2009).] 


On June 16, 2010, Mr. Daskalakis filed an untimely Response[footnoteRef:4] to Verizon PA’s Answer and Preliminary Objection.  In his Response, Mr. Daskalakis asserted that Verizon PA had already implicitly accepted the subject matter jurisdiction of the Commission in this case because “Verizon representatives made repeated telephone contacts with me in attempts to resolve the pending complaint and have me withdraw it.”  As such, Mr. Daskalakis requested that the Commission reject Verizon’s new matter submission and proceed with adjudicating the substance of the Complaint. [4: 	Pursuant to 52 Pa. Code § 5.101, the Complainant had ten days, or by June 4, 2010, to respond to the Preliminary Objections.] 


On July 13, 2010, ALJ Weismandel’s Initial Decision Granting Preliminary Objections was issued (Initial Decision).  ALJ Weismandel noted that, pursuant to 52 Pa. Code § 5.101(a)(4), the Complaint suffered from legal insufficiency and failed to state a claim upon which relief can be granted pursuant to Section 701 of the Code, 66 Pa. C.S. § 701.  I.D. at 4.  Since Verizon PA never provided Internet services to the Complainant, the ALJ ruled that the Complainant failed to allege any act or omission committed by Verizon PA that violates a statute, regulation or order of the Commission.  As such, the ALJ dismissed the Complaint without a hearing because pursuant to Section 703(b) of the Code, 66 Pa. C.S. § 703(b), further litigation would serve no legitimate purpose.  Id.

As noted, Exceptions to the Initial Decision were filed by the Complainant on July 30, 2010.  Reply Exceptions were filed by Verizon PA on August 12, 2010.

Discussion

		We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		The ALJ made three Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

		In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.  Dep’t of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).  I.D. at 2-3.  

		ALJ Weismandel concluded that the Complainant’s DSL service was provided by Verizon Online, and therefore, Verizon PA did not provide any of the services at issue and should not be held responsible.  I.D. at 4.  The ALJ noted that, pursuant to 52 Pa. Code § 5.101(a)(4), the Complaint suffered from legal insufficiency and failed to state a claim upon which relief by this Commission can be granted pursuant to Section 701 of the Code, 66 Pa. C.S. § 701.  I.D. at 4.  Since Verizon PA never provided Internet services to the Complainant, the ALJ ruled that the Complainant failed to allege any act or omission committed by Verizon PA which violates a statute, regulation or order of the Commission.  As such, the ALJ dismissed the Complaint without a hearing because pursuant to Section 703(b) of the Code, 66 Pa. C.S. § 703(b), further litigation would serve no legitimate purpose.  Id.

In his Exceptions, the Complainant objects to the ALJ’s Finding of Fact No. 3,[footnoteRef:5] and the ALJ’s conclusion that his Complaint is legally insufficient.  The Complainant asserts that “Verizon Online is not a separate entity, but an integral part of Verizon.”  He submits that all advertising, websites and billing statements for Internet services are carried out under the “Verizon” name, and no mention was ever made of “Verizon Online” at any point during the Complainant’s attempts to have his DSL service repaired.  Mr. Daskalakis further argues that the “Verizon Double Freedom” plan, which includes both telephone service (“Freedom Essentials”) and high-speed Internet, for $69.99 per month, is provided by “Verizon” and that billing statements are issued by “Verizon” and automatic billing payments are deducted into a “Verizon Pennsylvania Inc.” account.  In light of the foregoing, the Complainant requests that the Commission reverse the ALJ’s Initial Decision. [5: 	Finding of Fact No. 3 states: “Verizon Online, an affiliate of respondent, provided DSL service to complainant since November 2007.”] 


In reply, Verizon PA submits that ALJ Weismandel correctly dismissed the Complaint because Verizon PA does not provide DSL service or the customer service attached to it to the Complainant.  Verizon PA further submits that the Complainant failed to allege any act or omission that it committed which violates a statute, regulation or order of the Commission.  R.Exc. at 2.

In response to the Complainant’s request that the Commission reject the ALJ’s conclusion because “Verizon” and “Verizon Online” share the same websites and use the same “Verizon” logo, Verizon PA asserts that the use of the “Verizon” name by its affiliated companies does not alter the fact that Verizon PA is a separate corporate entity and does not provide DSL service to the Complainant, and that the Commission does not have subject matter jurisdiction over the provision of Internet service.  Id. at 2‑3.  With regard to the Complainant’s contention that his DSL Internet service is included under the “Verizon Double Freedom” plan and billed on a single bill, Verizon PA responds that the Complainant never alleged an error with billing; rather he alleged quality of service problems with his DSL service provided by Verizon Online and the repair response – both of which are not regulated by the Commission.  Id. at 3.

Verizon PA cites to various proceedings involving past formal complaints that were dismissed because this Commission consistently has held that issues involving Internet service providers are outside its regulatory jurisdiction.[footnoteRef:6]  Id. at 5.  In addition, as it did in its Preliminary Objections, Verizon PA cites to the Pennsylvania Commonwealth Court’s affirmation in the Memorandum Opinion by Judge Butler, which was filed April 30, 2009, in MilleniaNet Corporation v. Pennsylvania Public Utility Commission, which held that this Commission “has no jurisdiction over disputes concerning billing and adequacy of interstate services provided by Verizon PA to MilleniaNet, since they were provided pursuant to FCC-approved tariff” and “both the Pennsylvania General Assembly and Congress have indicated that the Commission’s authority does not  extend over DSL services.  Id. at 5-6.  For these reasons and in light of the fact that Internet services, such as DSL service, have been declared by the FCC to be an “interstate service that is properly tariffed at the federal level,”[footnoteRef:7] Verizon PA requests that the Commission uphold the ALJ’s Initial Decision which dismisses the instant Complaint.  Id. at 6. [6: 	See, e.g., Collins v. The United Telephone Company of Pennsylvania d/b/a Sprint, Docket Nos. C-00970272 and C-00970273 (Order entered July 21, 1997); Landis v. Denver & Ephrata Telephone and Telegraph Company d/b/a D&E Telephone, Docket No. C-20039741 (Initial Decision dated July 15, 2003; Final Order entered September 15, 2003);  Benchmark Color Lab. Inc. v. Verizon Pennsylvania Inc., Docket No. C‑20042694 (Initial Decision dated June 2, 2004; Final Order entered August 2, 2004);  Peluso v. North Pittsburgh Telephone Company, Docket No. C-20054257 (Initial Decision dated March 31, 2005; Final Order entered June 7, 2005).]  [7: 	GTE Tel. Operating Cos; GTOC Tariff No. 1 GTOC Transmittal No. 1148, Memorandum Opinion and Order, 13 FCC RDC 22466 (1988).] 


This adjudicated case raises certain issues of first impression for the Commission.  However, because the initial disposition of this case has taken place on the basis of Preliminary Objections, many factual and legal issues remain unanswered and the evidentiary record is incomplete.

We are called to decide the outcome of this case on the basis of limited information and analysis, due primarily to the procedural disposition of the Complaint that was dismissed via Preliminary Objections.  We acknowledge that this case may and can have wider policy implications for the reliable and adequate provision of telecommunications services where those are provided as part of a competitively priced bundle that includes a retail broadband access component to the Internet.  Similarly, this proceeding does not provide us with sufficient factual and legal detail in order to discern the exact corporate affiliate relationship between Verizon Online and the regulated operations of Verizon PA.[footnoteRef:8] [8: 	Initial Decision Granting Preliminary Objections, issued July 13, 2010, Finding of Fact No. 3, at 2.  See also ¶ 4 at 1-2.  Although Verizon PA “admits that its affiliate ,Verizon On-Line, has provided DSL service to the Complainant since November 2007,” it does not precisely explain which Verizon company responded to the Complainant’s quality-of-service related inquires and also dispatched technicians to Complainant’s premises.  Contrast Babatunde Olubanjo v. Verizon Pennsylvania Inc., Docket No. C-2009-2123326 (Opinion and Order entered March 18, 2011).] 


To the extent that issues of installation, quality, adequacy, reliability, safety and privacy of jurisdictional public utility telecommunications services are implicated – whether those are price-regulated or not – and whether the associated facilities of a regulated public utility may be involved for the adequate, safe and reliable provision of such services, the Commission is statutorily obliged to maintain the appropriate degree of interest and regulatory oversight.  See generally 66 Pa. C.S. §§ 102 and 3019(b)(2).

It appears from the various pleadings submitted by the Complainant that the core issue centers on the reliability of the Complainant’s retail xDSL broadband access component in his bundled service package.[footnoteRef:9]  However, in reaching a decision, we note that the Complainant’s allegations do not appear to involve the adequacy and reliability of any retail telecommunications services that the Complainant may also receive through a bundled service package.  Nor do the Complainant’s allegations appear to involve the adequacy and reliability of jurisdictional public utility facilities that are utilized for the provision of such telecommunications services.  Because the retail broadband access services to the Internet are generally under the regulatory purview of the Federal Communications Commission (FCC), we should decline to sustain this Formal Complaint and should dismiss it.  See also 73 Pa. C.S. § 2251.4. [9: 	The original Complaint specifically states: “My internet connection (DSL line) has been unreliable and slow for about 2 months.”  Original Complaint, Sec. 4.B at 6.  See also Complainant’s Exceptions, ¶ 2, filed on or about July 30, 2010 (use of Verizon bundled service package).] 


Before concluding, it is important for us to address why we are dismissing this pro se Complaint without the benefit of a hearing.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), this Commission held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain their position and the factual basis for their complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.

		A thorough reading of Carlock reveals that case was fact intensive.  The utility moved for summary judgment on the basis that under the facts alleged, the utility could not be found to have violated the Code.  However, unlike Carlock, the case now before us does not rest on the ability of Mr. Daskalakis, a pro se complainant, to describe the factual underpinnings of his Complaint.  This case is about subject matter jurisdiction and legal insufficiency of the Complaint.  The relief requested is for a refund of $150 and a specific repair appointment for a four-hour window of his choosing.  We have explained our agreement with the ALJ’s rulings on these issues above.  Against this backdrop, we find that a hearing would not enable the Complainant to better explain his position or provide additional facts which would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  On that basis, we distinguish Carlock from the case now before us. 

Upon our review of the record evidence in this case, we agree with the ALJ that the Complaint was legally insufficient in that it fails to state a claim upon which the Commission can grant relief.  Because the retail broadband access services to the Internet are generally under the regulatory purview of the FCC, we decline to sustain this Formal Complaint and shall dismiss it. 

Conclusion

		For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt ALJ Weismandel’s Initial Decision Granting Preliminary Objections that dismisses the Complaint consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Constantine Daskalakis to Administrative Law Judge Wayne L. Weismandel’s Initial Decision Granting Preliminary Objections are denied, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Wayne L. Weismandel is adopted, consistent with this Opinion and Order.

		3.	That the Preliminary Objection filed by Verizon Pennsylvania, Inc. in the case captioned Constantine Daskalakis v. Verizon Pennsylvania Inc. at Docket No. C-2010-2172222, is granted, consistent with this Opinion and Order.

		4.	That the Complaint of Constantine Daskalakis is dismissed.

		5.	That the Secretary mark this docket closed.


[image: ]							BY THE COMMISSION



							Rosemary Chiavetta
							Secretary


(SEAL)


ORDER ADOPTED:  March 17, 2011

ORDER ENTERED:   April 4, 2011
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