BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Andree Lombard 



fillin "Complainant's name" \d "":







:
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:
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:
C-2011-2227678
PECO Energy Company

   
:
ORDER DENYING PRELIMINARY OBJECTIONS 

On February 22, 2011, Andree Lombard (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The complaint at paragraph 3 indicates that the complaint is against both an electric and a gas utility.  The complaint alleges that the Complainant opposes the Respondent’s rate increase and alleges that there are incorrect charges on the Complainant’s bill.  The complaint requests that the Commission investigate the Complainant’s bill and determine whether the charges on the bill are correct.  
The Commission’s Secretary’s Bureau apparently assigned two separate docket numbers to the complaint, C-2011-2227675 and C-2011-2227678.  The letters notifying the Respondent of the filing of the complaints do not indicate that one complaint is against the Respondent’s electric division and one is against its gas division.  

The Respondent filed answers with new matter and preliminary objections to the complaint at C-2011-2227675 on March 17, 2011 and to the complaint at C-2011-2227678 on March 21, 2011.  The answers and new matter for both complaints appear to be identical.  The answers deny that there are any pending rate proceedings before the Commission.  The answers point out that the complaints do not specify whether the Complainant objects to his distribution, transmission or generation rate.  The answers assert that the Respondent charges the Complainant the rates approved by the Commission.  
The answers deny that there are incorrect charges on the Complainant’s bill.  According to the answers, the Complainant’s meter has an automated meter reading capability, enabling the Respondent to obtain actual meter data remotely.  
The new matters state that by order dated December 21, 2010 at R-2010-2161575, the Commission approved distribution rate increases for both the Respondent’s electric and gas divisions.  According to the new matters, the Respondent’s customers had adequate notice of the public input hearings held June 28, 29 and 30, 2010 in the proceeding at R-2010-2161575 and the opportunity to oppose the proposed rate increases.  

Since the Commission approved the distribution rate increases for the Respondent’s electric and gas divisions, those rates are presumed to be just and reasonable.  The new matter argues that the Complainant has the burden to demonstrate that the Commission-approved rates are unreasonable as a result of significant changes in circumstances.  The new matters point out that the complaints fails to allege any change in circumstances and are therefore legally insufficient. 

The new matters assert that to the extent the complainants challenge the generation rates charged to the Complainant, the Commission lacks the authority to regulate those rates.  Since the rate caps on the generation rates in the Respondent’s service territory expired on December 31, 2011, the Complainant has obtained generation supply from the Respondent through the Respondent’s Commission-approved Default Service Program (DSP).  The Complainant may obtain generation supply from any alternative supplier if he so chooses.  The answers with new matter request that the Commission dismiss the complaints with prejudice.    
The preliminary objections to the complaint at C-2011-2227675 contend that the complaint is legally insufficient pursuant to 52 Pa. Code §5.101(4).  The preliminary objections reiterate the assertions in the answer and new matter regarding the order dated December 21, 2010 at R-2010-2161575 and the Commission-approved distribution rate increases for both the Respondent’s electric and gas divisions. The preliminary objections contend that since there is no proposed rate increase for the Complainant to challenge, the Commission should dismiss the complaint.  The preliminary objections also contend that because the complaint fails to allege a recent change in circumstances that would render the recently approved rates unreasonable, the Commission should dismiss that portion of the complaint.  

The preliminary objections to the complaint at C-2011-2227678 contend that the complaint is an exact copy of the complaint at C-2011-2227675 and should be dismissed based on the pendency of a prior proceeding pursuant to 52 Pa. Code §5.101(6).  The preliminary objections point out that the complaints involve the same parties, the same issues and the same request for relief.  Because the complaints are identical, the complaint at C-2011-2227678 serves no purpose.  Allowing the complaint at C-2011-2227678 to proceed would be a waste of resources according to the preliminary objections.  The preliminary objections request that the Commission dismiss the complaint. 
By notice dated April 7, 2011 for the complaint at C-2011-2227675 and notice dated April 8, 2011 for the complaint at C-2011-2227678, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this order, the Complainant has not filed answers to the preliminary objections.  The preliminary objections are ready for decision.  For the reasons set forth below, I will deny the preliminary objections.
As a preliminary matter, the Commission assigned both these cases to me as motion judge.  There is no Commission order directing that these complaints be consolidated.  The Commission’s regulations pertaining to consolidation appear at 52 Pa. Code § 5.81, and state in relevant part:

§ 5.81. Consolidation.


(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated.  The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.
Whether to consolidate particular cases is left to the sound discretion of the Commission or the presiding officer.

The Commission or presiding officer have consolidated cases for adjudication; Re: Middletown Taxi Company, 50 PA PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa PUC 240 (1967), and for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa PUC 749 (1965), The Commission or presiding officer have refused to consolidate cases for any purpose.  Dopp v. Williamsburg Borough Dept. of Water and Sewer, 59 Pa PUC 25 (1984).

In deciding whether to consolidate certain cases, the Commission or presiding officer must first determine that the proceedings involve a common question of law or fact.  In such cases as Application of Philadelphia Electric Co., 43 PA PUC 781 (1968), Pa Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 PA PUC 568 (1973) and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 PA PUC 442 (1978), as well as those cited above, the Commission has established that considerations in addition to the presence of common questions of law or fact should also be evaluated in ruling on a motion to consolidate.  These other considerations include:

1. Will the presence of additional issues cloud a determination of the common issues?

2. Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3. Do issues in one proceeding go to the heart of an issue in the other proceeding?

4. Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5. Will different statutory and legal issues be involved?

6. Does the party with the burden of proof differ in the proceedings?

7. Will consolidation unduly delay the resolution of one the proceedings?

8. Will supporting data in both proceedings be repetitive?

No single consideration or group of considerations or the presence of a common question of law or fact is dispositive in determining whether to consolidate proceedings.  Rather, the Commission or presiding officer must evaluate all of these considerations and balance those favoring versus those disfavoring consolidating the proceedings.

After reviewing these considerations, I conclude that consolidating the two complaints here is appropriate.  Consolidating these two complaints will reduce the costs of litigating the proceedings for the parties and the Commission.  Consolidating these complaints will eliminate the need to present the same facts and legal arguments in two separate proceedings.  The common facts between the two complaints here are that they involve the same service address and the same service account.  The common questions of law are whether the Respondent is correctly billing the service account and whether the rates that the Respondent is charging to the service account are reasonable.  For all of these reasons, consolidating these complaints for hearing and decision is warranted.  I will include in this decision an ordering paragraph that consolidates these complaints.
Turning to the merits of the Respondent’s preliminary objections, the Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Here the Respondent’s preliminary objections assert that the complaint at C-2011-2227675 is legally insufficient pursuant to 52 Pa. Code §5.101(4) and the complaint at C-2011-2227678 is a duplicate of the prior complaint and should be dismissed pursuant to 52 Pa. Code §5.101(6).  I disagree with both these assertions and will address each one in turn.
Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994)  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988)
The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988)  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  

The regulation at 52 Pa. Code §5.101(a)(4) permits the filing of a preliminary objection to dismiss a pleading for legal insufficiency.  The provision at 52 Pa. Code §5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super. 1954) 

Viewing the complaint at C-2011-2227675 in the light most favorable to the Complainant, the complaint opposes the Respondent’s rate increase and alleges incorrect charges on his bill.  The Complainant claims that he was unaware that the rate increase started in January.  The complaint requests that the Commission investigate the Complainant’s bill and determine whether the charges on the bill are correct. 
Accepting the facts alleged in the complaint as true for purposes of disposing of its preliminary objection, the Respondent contends that the Commission approved distribution rate increases for both the Respondent’s electric and gas divisions. The preliminary objections contend that since there is no proposed rate increase for the Complainant to challenge, the Commission should dismiss that portion of the complaint.  The preliminary objections also contend that because the complaint fails to allege a recent change in circumstances that would render the recently approved rates unreasonable, the Commission should dismiss that portion of the complaint.  I disagree. 



In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code §5.22(a)(4)  The Public Utility Code at 66 Pa. C.S.§1309 provides that a customer may file a complaint alleging that a rate charged by a public utility is unjust, unreasonable or illegal.  When a customer files such a complaint, the customer bears the burden of establishing that the rate is unjust, unreasonable or illegal.  If the customer demonstrates that the rate is unlawful, the Commission must set just and reasonable rates that would be applicable to the complaining customer and other customers similarly situated.  Pennsylvania Elec. Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)  Because 66 Pa. C.S. §1309 authorizes the Complainant to file a complaint against the Respondent’s rates, the complaint is legally sufficient.  


The Respondent asserts that Commission approved the Respondent’s current tariff by order entered dated December 21, 2010 at R-2010-2161575.  The respondent is correct that tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981)  A complainant seeking to evade the affect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Twp. v. Pennsylvania Pub. Util. Comm’n, 686 A.2d 910 (Pa. Cmwlth. 1996)  However, whether there has been such a change in circumstances is a factual issue that requires a hearing to resolve.


I will now address the Respondent’s preliminary objections to the complaint at C-2011-2227678 alleging that the complaint duplicates the complaint at C-2011-2227675 and should be dismissed pursuant to 52 Pa. Code §5.101(6).  The Respondent is correct that the complaints are identical.  However, the Respondent is incorrect that the Complainant filed two identical complaints.  After reviewing the filings in both these cases, it appears that the Commission assigned two separate docket numbers to one complaint.  I will explain how I reached this conclusion. 


To begin with, the complaints at paragraph 3 indicate that the complaints are against both an electric and a gas utility.  The Complainant apparently checked two boxes on the complaint form in spite of the instructions on the complaint form to check only one.  It appears that the Complainant wished to complain about the rates charged by both the Respondent’s electric and gas divisions as well as the accuracy of the bills received from each division.  Rather than requiring the Complainant to file a second complaint, the Secretary’s Bureau treated the one complaint document as two complaints, one against the Respondent’s electric division and one against its gas division.  Therefore, the Secretary’s Bureau assigned two separate docket numbers to the one complaint document.  



This conclusion is supported by the appearance of the complaints.  The complaints are identical in appearance, were received by the Commission’s Secretary’s Bureau on the same date, February 22, 2011, at the same time, 10:19, and time stamped on the same portion of the document by the Secretary’s Bureau.  Had the Complainant filed two separate complaint documents, it is highly unlikely that two separate documents would be identical in appearance, received at the same date and time and date stamped in the same manner by the Secretary’s Bureau.

The Respondent’s confusion arises from the fact that the letters notifying the Respondent of the filing of the complaints do not indicate that one complaint is against the Respondent’s electric division and the other is against its gas division.  The Respondent therefore treated both complaints as being against its electric division and filed answers and preliminary objections accordingly.  In order to remedy this confusion, the complaint at C-2011-2227678 should be treated as a complaint against the Respondent’s gas division.  Since the complaint at C-2011-2227678 is against the Respondent’s gas division, not the electric division, the complaints are not identical and the complaint at C-2011-2227678 should not be dismissed.

Since the Respondent filed an answer with new matter and preliminary objections to the complaint at C-2011-2227678 based on the mistaken belief that it was identical to the complaint at C-2011-2227675, the Respondent should have the opportunity to file an amended answer with new matter to the complaint at C-2011-2227678, treating it as a complaint against its gas division.  I will enter the following order.      
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaints filed by Andree Lombard against PECO Energy Company at C-2011-2227675 and C-2011-2227678, since they involve common questions of law and fact are consolidated for hearing and decision pursuant to 52 Pa. Code §5.81.


2.
That the preliminary objections filed by PECO Energy Company at C-2011-2227675 and C-2011-2227678 are denied.


3.
That PECO Energy Company shall have twenty (20) days from the date of this order to file an amended answer with new matter pursuant to 52 Pa. Code §5.62 to the complaint of Andree Lombard at C-2011-2227678 against the gas division of PECO Energy Company.



4.
That these cases be set for hearing before an administrative law judge. 
Date:
April 12, 2011




_______________________



David A. Salapa



Administrative Law Judge
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