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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition is the Petition to Rescind Order and for Leave to File Answer to Complaint, Nunc Pro Tunc (Petition) filed by Yellow Cab Company of Pittsburgh (Yellow Cab), on January 7, 2011, regarding the Secretarial Letter issued on December 30, 2010 (December 30 Secretarial Letter).  No response to the Petition has been filed.
History of Proceeding

On October 14, 2010, the Commission’s Bureau of Transportation and Safety (BTS) instituted a Complaint against Yellow Cab for the following alleged violations:  failure to transport passengers to their destination by the shortest practical route, in violation of 52 Pa. Code § 29.313(b); failure to have a complete driver log sheet or trip sheet in its vehicle, in violation of 52 Pa. Code § 29.335(a)(2); and failure to maintain direct control and supervision of its operations and service, in violation of 
52 Pa. Code § 29.101(a)(5).  The Complaint sought a civil penalty of $650 for the alleged violations.  The Notice that was attached to the Complaint stated that if an Answer to the Complaint was not filed within 20 days, then the Bureau of Transportation and Safety would request that the Commission issue a Secretarial Letter imposing a penalty.  The Commission did not receive an Answer from Yellow Cab.          

As a result, the Commission issued the December 30 Secretarial Letter, which sustained the Complaint and imposed a civil penalty of $650 on Yellow Cab.  The Secretarial Letter noted that the Commission made an attempt to serve Yellow Cab with the Complaint by Certified Mail on October 14, 2010.  The Complaint and Notice were returned as undeliverable on October 25, 2010.  According to the Secretarial Letter, the Complaint and Notice were then sent out by first class mail to 1101 Beaver Avenue, Pittsburgh, Pennsylvania.   
   
The instant Petition was filed on January 7, 2011, as above noted.   









Discussion

Petition

We begin by considering the nature of the Petition, because the analysis to be applied depends on the type of filing before us.  Although styled as a Petition to Rescind Order, the Petition asks that we set aside a Secretarial Letter issued when the Petitioner failed to file its Answer to a Complaint.  We find that such a document constitutes an appeal from staff action pursuant to our Regulation at 52 Pa. Code § 5.44, rather than a petition for relief pursuant to 52 Pa. Code § 5.572.

Appeal from Staff Action

In considering the appeal from staff action, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a), provides that:

Unless otherwise provided in this part, actions taken by a subordinate officer, other than a hearing officer, under authority delegated by the Commission may be appealed to the Commission by filing a petition within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.

Courts have held that a 
. . . litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.  

Samuel J. Lansberry, Inc. v. Pennsylvania PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.
 	
	In its Petition, Yellow Cab states that it first learned of the Complaint filed against it when it received the December 30 Secretarial Letter.  Petition at ¶ 8.  It avers that the Complaint was improperly served by regular mail and that it has no record of receiving such mailing.  Id. at ¶ 9.  Yellow Cab additionally avers that the Commission did not comply with its own Regulation at 52 Pa. Code § 1.53(e) regarding alternative service.  Id. at ¶ 10.  Furthermore, Yellow Cab states that it has meritorious defenses to the Complaint and requests leave to file an Answer to the Complaint.  Id. at ¶ 11.  Yellow Cab requests that the Commission rescind the December 30 Secretarial Letter and permit it to file an Answer to the Complaint within ten days of the entry of this Opinion and Order.

		On review of Yellow Cab’s Petition, we find it to be meritorious.  Our Regulation at 52 Pa. Code § 1.53 (relating to service by the Commission) states the following:    
[bookmark: 1.53.](a)  Applicability. This section applies to service of an order, notice or other document originating with the Commission and other documents designated by the Commission, except when the Commission specifically requires a different form of service. 
(b)  Forms of service. 
   (1)  First class mail. Service may be made by mailing a copy thereof to the person to be served, addressed to the person designated in the initial pleading, submittal or notice of appearance at the person’s residence, principal office or place of business. 
   (2)  Personal. Service may be made personally by anyone authorized by the Commission. 
   (3)  Electronic. Service may be made electronically to filing users who have agreed to receive electronic service. Filing users will be sent an electronic mail notice informing them that a document was posted on the Commission’s electronic filing system and providing a link to the document on the same day the document is posted. 
(c)  Registered or certified mail. Service of a petition under §  3.391 (relating to arbitration of claims for billing and collecting services), and service of a complaint under section 702 of the act (relating to service of complaint on parties) must be by registered or certified mail, return receipt requested. 
(d)  Change of address. It is the duty of a party to apprise the Commission promptly of changes to the party’s current address. 
(e)  Alternative service. If the Commission is unable to serve a party by mail at the party’s last known address, the Commission may make service by publication in a newspaper of general circulation in the same area as the party’s last known address. In the alternative, service may also be accomplished by publication in the Pennsylvania Bulletin or by service on the Secretary of the Commonwealth, if appropriate. 
It is clear from Subsection (c) of our Regulation, that service of a Complaint must be accomplished by registered or certified mail.  However, if the Commission is unable to serve a party by mail, Subsection (e) authorizes the Commission to accomplish service in an alternative manner by publication in the Pennsylvania Bulletin or in a newspaper of general circulation in the same area as the party’s last known address.
The Commission’s records indicate that it sent the Complaint by Certified Mail on October 14, 2010, to the incorrect address.  It inadvertently sent the Complaint to 1301 Beaver Avenue, instead of 1101 Beaver Avenue.[footnoteRef:1]  When the Complaint was returned as undeliverable, the Commission should have verified whether or not it sent the documents to the correct address, and then it should have made a second attempt to send the documents by Certified Mail to the correct address.  The Commission did not do this, and it did not provide an alternative form of service to Yellow Cab through publication in the Pennsylvania Bulletin or in a newspaper of general circulation consistent with          52 Pa. Code § 1.53(e).  While the Commission did send the Complaint to the              1101 Beaver Avenue address by first class mail, service of a Complaint by first class mail is not permitted by the Commission’s Regulation.  As such, we agree with Yellow Cab’s averments that it was not properly served with the Complaint. [1:  	The 1101 Beaver Avenue, Pittsburgh, Pennsylvania address is listed in the Commission’s records as the physical address for Yellow Cab.  The Commission sent the December 30 Secretarial Letter to this address, and Yellow Cab received the Secretarial Letter.      ] 


We note that Pennsylvania’s procedural due process requires notice, an opportunity to be heard and to defend in an orderly proceeding adapted to the nature of the case before the tribunal.  Conestoga National Bank v. Patterson, 275 A.2d 6, 8 
(Pa. 1971).  Of these, notice is the most basic requirement.  Without notice, a party cannot take advantage of any of the other procedural safeguards made available to it.  
Pa. Coal Mining Ass’n. v. Insurance Dep’t, 370 A.2d 685, 692 (Pa. 1977).  Based upon the record in this case, it appears that Yellow Cab did not have sufficient notice of the Complaint and was, therefore, unable to file a timely Answer in response to the allegations against it.  Moreover, the allegations in the Complaint were ultimately sustained and a civil penalty was imposed on Yellow Cab without providing it with the proper opportunity to respond.


Accordingly, we will grant the Petition.  Yellow Cab shall be afforded the opportunity to file an Answer to the Complaint in this proceeding within twenty days after the entry of this Opinion and Order[footnoteRef:2] to avoid any prejudice.  If Yellow Cab files an Answer within this time period, this matter will be referred to the Office of Administrative Law Judge for further proceedings as necessary.  If Yellow Cab fails to timely file such an Answer, BTS may request that the Commission issue a new Secretarial Letter imposing a penalty. [2:  	The twenty day response period is consistent with the time period set forth in 52 Pa. Code § 5.61, which governs response times for answers to complaints.    ] 


Conclusion

For the reasons set forth above, we will grant Yellow Cab’s Petition, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:  

1.	That the Petition to Rescind Order and for Leave to File Answer 
to Complaint, Nunc Pro Tunc, filed by Yellow Cab Company of Pittsburgh on 
January 7, 2011, with reference to the Secretarial Letter issued on December 30, 2010, is granted.

2.	That Yellow Cab Company of Pittsburgh may file an 
Answer to the Complaint filed by the Bureau of Transportation and Safety, at 
Docket No. C-2010-2177857, within twenty days after the entry of this Opinion and Order.



3.	That, if Yellow Cab Company of Pittsburgh timely files the Answer referenced in Ordering Paragraph 2, this proceeding shall be referred to the Office of Administrative Law Judge for further proceedings as necessary.  If Yellow Cab Company of Pittsburgh fails to timely file the Answer referenced in Ordering Paragraph 2, the Bureau of Transportation and Safety may request that the Commission issue a Secretarial Letter imposing a penalty.
[image: ]								BY THE COMMISSION,



								Rosemary Chiavetta
								Secretary

(SEAL)

ORDER ADOPTED:  April 14, 2011

ORDER ENTERED:  April 14, 2011
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