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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition), filed by PP&L Industrial Customer Alliance (PPLICA), on January 5, 2011, seeking reconsideration or, in the alternative, rehearing or reargument, of the Opinion and Order entered December 21, 2010 (December 21 Order), relative to the above-captioned proceeding.

Procedural History

	On March 31, 2010, PPL Electric Utilities, Inc. (PPL) filed Supplement No. 83 to Tariff— Electric Pa. P.U.C. No. 201 (Supplement No. 83), to become effective June 1, 2010, subsequently suspended until January 1, 2011, along with its direct testimony, exhibits and supporting information seeking Commission approval of changes in rates, rules, and regulations proposed to produce an increase of approximately $114.7 million in annual distribution service revenues.  As proposed, the rate changes represented an average increase in distribution rates of approximately 16.5%, which equates to an average increase in total billed rates (distribution, transmission, generation, and transition charges) of approximately 2.4%.  PPL’s proposed general rate increase was based on a future test year ending December 31, 2010.

The base rate filing was suspended for investigation and assigned to the Office of Administrative Law Judge for hearings and the issuance of a Recommended Decision (R.D.).  Administrative Law Judge (ALJ) Susan D. Colwell presided over the matter and on August 26, 2010, the following Parties filed a Joint Petition for Partial Settlement (Joint Petition or Partial Settlement) and various statements in support:  PPL, the Office of Consumer Advocate (OCA), the Office of Trial Staff (OTS) and Richards Energy Group, Inc. (collectively, Joint Petitioners).  The Commission on Economic Opportunity (CEO), Dominion Retail, Inc., Eric J. Epstein, the Office of Small Business Advocate (OSBA), Citizens for Pennsylvania’s Future (PennFuture), PPLICA, the Retail Energy Supply Association (RESA) and the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) did not oppose the Settlement.

	On October 15, 2010, ALJ Colwell’s R.D. was issued, wherein she made forty-eight Findings of Fact and reached twenty-two Conclusions of Law.  The ALJ, inter alia, recommended: (1) that the Partial Settlement, which was designed to produce an annual distribution rate revenue increase of approximately $77.5 million in lieu of the originally requested $114.7 million, be approved without modification; (2) that the remainder of the issues as presented by the Parties be addressed by the Commission; (3) that the Complaints filed by the OCA, the OSBA and PPLICA be sustained, in part, and dismissed, in part, consistent with her R.D.; and (4) that the Complaints filed by Elaine & Clayton Andrews, Jr.; Ashley A. Buck; Eric J. Epstein; Stephen F. Goldstein; Peter Grieger; William P. Hart; Linda M. Johnson; Gerard Martin; Eugene R. Ruoff; George R. Snyder; Shannon Stiffler; and Whitehall Township, and any other complaints not specifically noted but filed prior to issuance of the R.D., be dismissed.

	Exceptions were filed on November 4, 2010, by CEO, the OCA, the OSBA, PPLICA, RESA, and SEF.  Reply Exceptions were filed on November 15, 2010, by the OCA, the OSBA, PPL, PPLICA, and the OTS.

On December 3, 2010, the Commission conducted a Non-Binding Poll of the Issues presented in the Parties’ Exceptions.  On December 21, 2010, the Commission entered its Opinion and Order adopting the R.D. with certain modifications and disposing of the issues raised in the Parties’ various Exceptions.



On January 5, 2011, PPLICA filed the Petition relating to a single issue regarding the establishment of a special rate for one of PPL’s industrial customers: Donsco, Inc. (Donsco).  PPL filed a timely Answer to PPLICA’s Petition (PPL Answer) on January 18, 2011.  By Opinion and Order entered on January 13, 2011, we granted reconsideration pending review of, and consideration on, the merits.

Discussion

Legal Standard Applicable to Section 703 Petitions

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

The standards for granting a petition for reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considerations which appear to have been overlooked by the Commission.  

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.  

Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

A party must allege newly discovered evidence to meet the legal standard for a grant of rehearing.  See, AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth. 1990).  However, to support a request for rehearing, the newly-discovered evidence must not have been reasonably available when hearings were held.  Philadelphia v. Pa. PUC, 185 Pa. Super. 598, 138 A.2d 698 (1958); Byers v. Pa. PUC, 176 Pa. Super. 620, 109 A.2d 232 (1954).  Because we find that the record is deficient with regard to other necessary evidence, we need not address PPLICA’s request for rehearing with regard to the alleged new evidence of the potential willingness of the Pennsylvania Department of Transportation (PennDOT) to work with Donsco with regard to authorized utilization of highway and/or bridge rights-of-way to accomplish alternate distribution service from PPL.[footnoteRef:1]   [1: 		To avoid any confusion regarding our ruling, our conclusion today does not preclude the submission of evidence with regard to Donsco’s other options.  In fact, we explicitly request that the Parties address whether the potential PennDOT approvals would render Donsco’s request for a special rate schedule moot.  See, infra.] 


We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

PPLICA’s Request for Reconsideration/Rehearing

PPLICA submits that it has met the Duick standard because each of the arguments or considerations set forth in its Petition is either new or novel, or was overlooked or not addressed by the Commission in rendering its December 21 Order.  In the alternative, PPLICA claims that it and Donsco have recently uncovered evidence that could have a direct impact on the viability of PPL providing 69 kV service to Donsco and that evidence should be allowed to be more fully developed before the Commission makes a final decision in this matter.  PPLICA requests that the Commission grant rehearing in order to consider this evidence.

For the reasons that follow, we exercise our discretion to grant reconsideration and remand this matter to the Office of Administrative Law Judge (OALJ) for the development of a more complete record to allow consideration of additional pricing options permitted by Section 2806(h) of the Code.[footnoteRef:2] [2: 		66 Pa. C.S. § 2806(h).] 

 
		Positions of the Parties

	PPLICA seeks the establishment of a special rate schedule (LP-4 SI) enabling PPL to establish negotiated distribution rates, and specifically to grant a negotiated rate for Donsco at its Wrightsville Foundry Facility.  

	PPLICA cites a 1,100% increase in Donsco’s rates starting in 2010 and alleges those rates to be unjust and unreasonable.  Prior to January 1, 2010, Donsco participated in PPL’s Time-of-Use demand measurement provision in Rate Schedule LP-4 and the Economic Development Initiative Rider.  Both of these tariff provisions expired on January 1, 2010.   PPLICA submits that a review of the evidence reveals that Donsco’s distribution charges increased from $42,744 in 2009 to proposed and projected charges of $410,496 in 2010 – a 960% increase in distribution charges.[footnoteRef:3]   PPLICA notes that, if the charges are adjusted to account for the application of the Remand Riders prior to January 1, 2010, the distribution charges based on the tariff rates increased from $5,000 to $6,000 per month to $20,000 to $35,000 per month -- an increase of between 300 to 483 percent.[footnoteRef:4]   [3: 		PPLICA Exh. No. RAP-1-S.]  [4: 		PPLICA St. No. 1 at 7, lines 4-7.] 


PPLICA claims that the Commission’s conclusions that PPLICA did not quantify the impact of its proposal on other LP-4 customers or establish that such impact was minimal “overlook clear record evidence addressing these issues.”  Petition at ¶¶ 15-29.  PPLICA also assigns error to the Commission’s conclusion that PPL has been responsive to Donsco’s concerns.  

	PPLICA also argues that PPL’s two 12,470 volt lines across the river from the North Columbia 69/12 kV substation to Donsco’s facility are solely dedicated to Donsco, along with the transformer equipment in the substation, and “offer little benefit to PPL Electric’s entire distribution system,” and yet Donsco is “asked to pay 1.5% of the revenue requirement for the equipment that is in place to serve the other 1,000 customers in the class.”[footnoteRef:5]   [5: 		Petition at 11-12.] 


PPLICA points out that, as part of the contract entered into between PPL and Donsco setting forth the terms of service, Donsco guaranteed a total payment of $914,000 in return for the promise of electric distribution service during the initial five-year term of the contract.[footnoteRef:6]  This equated to a guarantee that Donsco would pay $182,800 annually.[footnoteRef:7]  In 2003, Donsco and PPL renegotiated this contract to remove the obligation that Donsco pay the final two years of the annual guarantee.  In exchange, Donsco agreed that PPL could use one of the two dedicated lines when necessary for reliability purposes.[footnoteRef:8]  Thus, at that point, Donsco had already paid substantial funds in reimbursement of its cost of service.  This amount included the payment of $548,000 by 2003, plus additional distribution payments made since 2003, less annual operating costs for the facilities.  PPLICA explains that, with Donsco’s payments under the current rate case estimated to be $410,000 annually, Donsco would likely pay its full obligation for its distribution-related facilities required to serve its plant in only one year.   [6: 		The actual cost of the facilities was $1,052,550.  PPLICA Cross Exam. Exh. No. 5.  ]  [7: 		Donsco’s monthly payments dropped to about $2,500 prior to January, 2010.  PPLICA St. No. 1 at 7.]  [8: 		Donsco paid approximately $548,000 toward the line guarantee before renegotiating the contract in 2003.  PPLICA St. No. 1 at 10.] 


PPLICA observes that Donsco also provided testimony regarding the impact of the current economic situation and the current distribution rates on its employees, and, by extension, the community at large.  As a mitigation strategy for the distribution rate increase that occurred as of January 1, 2010, when the Time-of-Use provision was eliminated, Donsco cut its workforce at Wrightsville and reduced its operations there by 33%.  This reduced the company’s electricity distribution costs by approximately $15,000 per month.

PPLICA also claims that “newly-discovered evidence” has recently come to light that involves the potential authorization by PennDOT for Donsco to occupy certain rights of way (including bridge occupancy).  Such authorizations could further Donsco’s desire to be served via a different distribution rate schedule.  PPLICA claims that, if Donsco either purchases or leases PPL’s lines across the Susquehanna River, the current troublesome situation could be alleviated.  Petition at ¶¶ 32-35.  PPLICA explains that Donsco recently inquired of PennDOT regarding this potential solution to its problems and that “review of applicable regulations since the issuance of the Commission’s December 21 Order have confirmed that PennDOT would entertain the possibility of authorizing right of way and bridge occupancy permits for Donsco as a non-utility … applicant.”  Id. at ¶ 32.  Donsco states that PPL refused to consider this option.  Id.

In response to PPLICA’s claims, PPL argues that it has been responsive to Donsco’s concerns and that PPLICA’s evidence was thoroughly examined by the ALJ and the Commission and, thus, not overlooked.  PPL Answer at ¶¶ 15-29.   PPL points out that it has explored service alternatives at length with Donsco, but to no avail.  PPL submits that PPL also argues that both the presiding officer and the Commission painstakingly reviewed the record and discussed the Donsco issue at length in their respective decisions.  Id. at ¶¶ 30-32.   PPL also argues that Section 2807(e)(5)(i) of the Code[footnoteRef:9] is controlling on the issue of whether an electric distribution company (EDC) can be compelled to discount its distribution rates.   [9: 		66 Pa. C.S. § 2807(e)(5)(i).] 


PPL further argues that it may be discriminatory to offer a discount when other customers have paid capital in order to qualify for the desired LP-5 rates.  PPL cites three such customers.   PPL argues that the regulations cited by PPLICA as newly discovered evidence were adopted long ago.  Section 459.10a was adopted on 
January 20, 1989.  19 Pa. B. 241.[footnoteRef:10]  Section 459.3(b)(2) was originally adopted on July 13, 1979.  9 Pa. B. 2338.  It was later amended on January 20, 1989. 19 Pa. B. 241.[footnoteRef:11]  PPL submits that these regulations have been in effect and available in their present form for review by PPLICA and Donsco for more than twenty years.  PPL thus submits that PPLICA’s new evidence is not new at all, does not meet the standard for rehearing and, in any event, is irrelevant to this proceeding. [10: 	PPL points out that 67 Pa. Code § 549.10a, relates to occupancy of a state bridge.  PPL avers that it is uncertain whether this regulation would permit Donsco’s latest service proposal. ]  [11: 		PPL points out that 67 Pa. Code § 459.3(b)(2), pertains to permits for performing construction in state highways.  PPL asserts that its applicability to Donsco’s latest proposal is uncertain.  ] 


	PPL continues that, although PPLICA does not explain its proposal in any detail, it appears to believe that Donsco may be able to take service at 69 kV and achieve lower distribution rates, by purchasing the above-referenced 12 kV facilities and associated 69/12 kV transformer.  PPL argues that, as such, PPLICA’s newly discovered evidence is irrelevant to and would effectively moot PPLICA’s proposed negotiated rate for service at 12 kV.  PPL states that, if Donsco can qualify for service at 69 kV under Rate Schedule LP-5, it will achieve the distribution rate reduction it seeks at tariffed rates, and there would be no need for PPLICA’s proposed special, negotiated, discounted rate for 12 kV service.  For these reasons PPL argues, PPLICA’s averment of newly discovered circumstances provides no basis for reconsideration or rehearing.

PPL asserts that PPLICA is not complaining of any rates proposed by PPL in the instant distribution rate proceeding, but rather that the contested rate increase results from the expiration in January 2010 of the Time-of-Use rate as a consequence of the unbundling of generation costs resulting from deregulation.  PPL acknowledges that distribution rates did increase as a result of restructuring.[footnoteRef:12]  PPL also asserts that Donsco may have benefited from EGS offers for generation supply, implying that the overall rate increase may not have been as great, and that it has not increased the rates for LP-4 customers.     [12: 		PPL Answer at 5.] 

  	
Disposition

We find that granting reconsideration is necessary because the record is devoid of information that the Commission requires to render a meaningful decision on the Donsco special rate issue.  PPLICA has established on the record that Donsco has experienced an extraordinary increase in its distribution rates.  This Commission has always been receptive to mitigating excessive increases in overall rates.  Therefore, we find it reasonable to remand this matter for further record development regarding specific rate options for Donsco and calculated potential rate impacts of same on other PPL customers.  	
	We conclude that a significant aspect of Section 2806(h) of the Code[footnoteRef:13] was not considered by the Commission in the December 21 Order.  Section 2806(h) of the Code provides the Commission with authority to “approve flexible pricing” and is an essential tool for exactly the type of situation presented by Donsco.  It lists permissible examples, but not an exhaustive list of flexible rates: [13: 		66 Pa. C.S. § 2806(h).] 


In addition to the implicit authority of the commission under section 501 (relating to general powers), the commission has the authority to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives.[footnoteRef:14] [14: 		Id.] 


	It may be necessary for EDCs to have the authority to promote new businesses in order to enhance higher system utilization, or maintain load on its system, to the long-term benefit of its distribution customers.  But the section is silent as to who may propose flexible pricing and flexible rates and thus is not limited solely to negotiated rates proposed by the EDC.  The language does not require that a flexible rate be agreed to by the parties but leaves open the possibility that one party may seek approval of the Commission for the establishment of flexible pricing.  Moreover, PPL’s reliance on Section 2807 is misplaced because that section deals with negotiated generation rates, not distribution rates.   

	PPL makes reasonable arguments that not all of the necessary information is known to decide this case.  Donsco provided an estimate of the impact on other customers if its negotiated rate option were adopted.[footnoteRef:15]  That estimate calculated an LP-4 rate increase from $2.128 per kW to $2.186 per kW, or an average bill impact of $29 per month for a 500 kW LP-4 customer.  But the Commission does not have adequate information to assess precisely the new rates or the impact of those rates on the other  [15: 		PPLICA Exh. No. RAB-1-S; Petition at 17-18, ¶¶ 28-29.] 

LP-4 customers.    

	Donsco testified that it sought a negotiated charge at the Rate Schedule LP-5 rate plus a fee to recover the operations and maintenance expenses on the 12 kV lines from the North Columbia substation to the Donsco facility, including the dedicated transformation equipment.  Unfortunately, the record does not disclose what these operational and maintenance (O&M) costs would be.  Without this information, we cannot calculate what the actual rate requested would be.  Therefore, a remand is necessary and within our discretion.  PPL should provide information on the annual O&M costs of the dedicated facilities, including the 69-12kV dedicated transformer, and on any outstanding capital to date not paid by Donsco for these facilities.  The Commission can then render a more informed decision on the rate impact upon Donsco and the other LP-4 customers.  Rate impacts on other customers’ current rates and future rates should Donsco curtail or terminate current service should be considered.   

It now appears that PennDOT may entertain the possibility of authorizing right of way and bridge occupancy permits for Donsco as a non-utility "b(2)" applicant.   See, 67 Pa. Code §§ 459.10(a), 459.3(b)(2).  The Parties should consider whether this development, combined with a Donsco revenue guarantee, would provide a solution to Donsco’s needs.  We also request that the Parties address before the ALJ the issue of whether Donsco’s successful implementation of a plan utilizing PennDOT approvals to qualify for 69 kV service under PPL’s Rate Schedule LP-5, would render its request for a special LP-4 SI rate moot.

With regard to PPL’s argument that it may be discriminatory to offer a discount when other customers have paid capital in order to qualify for the desired LP-5 rates, and PPL’s citation of three such customers, we observe that two of those customer upgrades were $1.7 million or less, which is consistent with the investment already made by Donsco, while one upgrade was for $7.5 million.  In addition, none of the three customers had existing lines solely dedicated to their existing service, and largely paid for, as does Donsco.  Notably, the record is clear that the remaining 172 Rate Schedule LP-5, LP-6 and IS-T customers have not been required to pay for any facilities since 1996.  

As described above, Donsco is somewhat unique in its circumstances.  Given the evidence of Donsco’s marked distribution rate increases, we find that PPLICA has demonstrated reasoned arguments for this Commission to consider the rate relief requested.  Our remand will supply crucial information to make a decision that is well-informed and addresses not only the potential relief for Donsco, but the impact on other PPL customers that must be considered.

We find that PPL has reviewed various rate and service alternatives with Donsco.  The fact that PPL’s and Donsco’s discussions have not been fruitful does not translate into PPL being unresponsive.  We urge the Parties, however, to continue the difficult work of finding a solution to Donsco’s circumstances that would not work to the significant detriment of other customers.
  
We emphasize that the Parties should build the most complete evidentiary record possible.  This will foster a thorough review by the presiding officer in her recommended decision on remand and facilitate the Commission’s ultimate review, in the event exceptions to the ALJ’s decision are filed.     

Finally, we reject PPL’s argument that Section 2807(e)(5)(i) of the Code is controlling of whether an EDC has the sole discretion to discount its distribution rates.  Section 2807(e)(5)(i) is irrelevant to the question of whether distribution rates may be discounted by an EDC.  Close examination of that Section demonstrates that it applies solely to electric supply, not distribution, rates.

Section 2807 (e) begins:

(e)  Obligation to serve. – A default service provider’s obligation to provide electric generation supply service following the expiration of a generation rate cap specified under Section 2804(4)…or a restructuring plan is revised as follows:

This language refers only to the electric generation supply service obligation – no mention is made of the EDC’s distribution service obligations.

Subsection (e)(5)(i) then continues:

(5)(i)  Notwithstanding paragraph (3.1), the electric distribution company or commission-approved alternative supplier may, in its sole discretion, offer large customers with a peak demand of 15 megawatts or greater at one meter at a location in its service territory any negotiated rate for service at all of the customers’ locations within the service territory for any duration agreed upon by the electric distribution company or commission-approved alternative supplier and the large customer.  The commission shall permit, but shall not require, an electric distribution company or commission-approved alternative supplier to provide service to large customers under this paragraph.  Contract rates entered into under this paragraph shall be subject to review by the commission in order to ensure that all costs related to the rates are borne by the parties to the contract and that no costs related to the rates are borne by other customers or customer classes. 

66 Pa. C.S. § 2807(e)(5)(i).

There is no ambiguity in this statutory language.  The fact that the language includes references to not only the EDC, but also to “commission-approved alternative supplier” makes clear that the provision is dealing with electric generation supply rates and not distribution rates.  Commission-approved alternative suppliers do not provide distribution service.  We must therefore conclude that Section 2807(e)(5)(i) has no application to the present matter that involves a potential negotiated distribution rate. 

Conclusion

Based upon the foregoing discussion, we shall grant PPLICA’s Petition for Reconsideration or, in the alternative rehearing or reargument, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Reconsideration or, in the alternative, rehearing or reargument, filed by PP&L Industrial Customer Alliance on January 5, 2011, is granted.

2.	That this case is remanded to the Office of Administrative Law Judge for further proceedings and the issuance of a Recommended Decision on Remand.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  March 31, 2011

ORDER ENTERED:   April 27, 2011
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