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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition is the Petition for Reconsideration (Petition) filed by Blue & White USA Inc., t/a Altoona USA & Transfer (Altoona USA or Petitioner), on February 3, 2011, seeking reconsideration of the Order entered January 19, 2011 (January 19 Order), relative to the above-captioned proceedings.  No response to the Petition has been filed.

History of Proceeding

On October 7, 2010 the Commission’s Bureau of Transportation and Safety (BTS) instituted a Complaint against Altoona USA for charging a rate greater than that authorized by its tariff, in violation of 52 Pa. Code § 29.316(a) and 66 Pa. C.S. § 1303.  Additionally, the Complaint alleged that Altoona USA failed to have tires in safe operating condition installed, in violation of 52 Pa. Code § 29.402(1) and 67 Pa. Code § 175.65(a).

In the January 19 Order, the Commission noted that, in the Complaint, Altoona USA was notified that an answer to the Complaint was due within twenty days of the date of service of the Complaint, and that failure to file a timely answer would result in an order imposing a civil penalty or other appropriate remedy.  The Order further noted that an attempt to serve Notice upon Altoona USA was made on October 7, 2010, via Certified Mail, with an answer due no later than October 27, 2010.  On October 22, 2010, the Complaint and Notice was returned as undeliverable.
  
The January 19 Order noted that, at that point, the address information for Altoona USA was verified against Commission records and found to match.  On November 6, 2010, the Complaint and Notice were published in the Pennsylvania Bulletin with an Answer to be due no later than November 26, 2010.  The January 19 Order pointed out that, as of the date of that Order, Altoona USA had failed to file an Answer to the Complaint. 

Accordingly, the January 19 Order, inter alia, sustained the Complaint and imposed a civil penalty of $1,100 on Altoona USA for the violations alleged.  The instant Petition was filed as above noted. 


Discussion

		The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Section 5.572(a), 52 Pa. Code § 5.572(a) provides that:  

Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.

		The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553, 1982 Pa. P.U.C. LEXIS 4 (1982).  Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole, or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed.  Duick at 559.  A petition seeking reopening of the record (more properly one for rehearing) may be entertained as a petition for reconsideration, under the provisions of 66 Pa. C.S. § 703(g), if the newly discovered evidence was not in existence, or was not discoverable through the exercise of due diligence, prior to the expiration of the time within which to file a petition for rehearing, under the provisions of 66 Pa. C.S. § 703(f).  Id.

		In its Petition, Altoona USA notes that the January 19 Order states that the Complaint and Notice that the Commission attempted to serve on it was “returned as undeliverable.”  Petition at ¶ 3.  Altoona USA then avers that, although it employs staff twenty-four hours a day, seven days a week, at the pertinent address of 1024 Chestnut Street, it has no record of having received the Complaint and Notice.  Petition at ¶ 4.  Accordingly, Altoona USA requests that it be given the opportunity to submit evidence regarding its non-receipt of the Complaint and, consequently, its inability to respond to the allegations contained therein.  It also requests that it be given the opportunity to answer the Complaint and/or submit evidence at a hearing in this matter with regard to the alleged violations.  Petition at ¶¶ 5, 6.  

On review of Altoona USA’s Petition, we find it not to be meritorious.  The essence of the Petition is that the Petitioner did not receive notice of the Complaint against it.  A review of the record confirms that the Commission’s initial attempt to serve the Complaint and Notice via Certified Mail in October of 2010 was returned as undeliverable.  The record does not indicate why this occurred, as the address used by the Commission was correct and Altoona USA alleges that it has staff at the location twenty four hours a day, seven days a week.  

We further note that, following this failed attempt to serve the Complaint and notice on the Petitioner, the Complaint and Notice were published in the Pennsylvania Bulletin of November 6, 2010, with an answer to the Complaint due no later than November 26, 2010.  The Petition fails to mention this notice and does not explain why the Petitioner did not file an Answer in response to this notice. 

Our Regulation at 52 Pa. Code § 1.53 (relating to service by the Commission) states:    
[bookmark: 1.53.](a)  Applicability. This section applies to service of an order, notice or other document originating with the Commission and other documents designated by the Commission, except when the Commission specifically requires a different form of service. 
(b)  Forms of service. 
   (1)  First class mail. Service may be made by mailing a copy thereof to the person to be served, addressed to the person designated in the initial pleading, submittal or notice of appearance at the person’s residence, principal office or place of business. 
   (2)  Personal. Service may be made personally by anyone authorized by the Commission. 
   (3)  Electronic. Service may be made electronically to filing users who have agreed to receive electronic service. Filing users will be sent an electronic mail notice informing them that a document was posted on the Commission’s electronic filing system and providing a link to the document on the same day the document is posted. 
(c)  Registered or certified mail. Service of a petition under §  3.391 (relating to arbitration of claims for billing and collecting services), and service of a complaint under section 702 of the act (relating to service of complaint on parties) must be by registered or certified mail, return receipt requested. 
(d)  Change of address. It is the duty of a party to apprise the Commission promptly of changes to the party’s current address. 
(e)  Alternative service. If the Commission is unable to serve a party by mail at the party’s last known address, the Commission may make service by publication in a newspaper of general circulation in the same area as the party’s last known address. In the alternative, service may also be accomplished by publication in the Pennsylvania Bulletin or by service on the Secretary of the Commonwealth, if appropriate. 
Subsection (e) clearly authorizes the Secretary to give notice by publication in the Pennsylvania Bulletin where, as here, the Commission was unsuccessful in serving a party by mail.   

Pennsylvania’s procedural due process requires notice, an opportunity to be heard and to defend in an orderly proceeding adapted to the nature of the case before the tribunal.  Conestoga National Bank v. Patterson, 275 A.2d 6 (1971).  Of these, notice is the most basic requirement.  Pa. Coal Mining Assn. v. Insurance Dept., 379 A.2d 685 (1977).  Without notice, a party cannot take advantage of any of the other procedural safeguards made available to it.    

In this case, the Petitioner had sufficient notice of the Complaint against it.  The notice published in the Pennsylvania Bulletin gave reasonable notice of the hearing.  45 Pa. C.S. § 906.  Moreover, the notice of the hearing in the Pennsylvania Bulletin, by statute, provided constructive notice to all persons affected thereby.  45 Pa. C.S. § 904; 1 Pa. Code § 5.4.  Therefore, it is our opinion that the notice published in the Pennsylvania Bulletin, subsequent to the Commission’s attempt at notification by mail, constituted legally sufficient notice in this case.

On this record, we find that the Petitioner has not raised new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed, so as to meet the criteria outlined in Duick, supra, for the grant of reconsideration.  We further find that the Petitioner received proper notice of the Complaint against it.  

Conclusion

Accordingly, for the above reasons, we will deny the instant Petition, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:  That the Petition for Reconsideration filed on February 3, 2011, by Blue & White USA, Inc., t/a Altoona USA & Transfer, with reference to our Order entered herein on January 19, 2011, is denied.

[image: ]								BY THE COMMISSION,



								Rosemary Chiavetta
								Secretary

(SEAL)

ORDER ADOPTED:  April 28, 2011

ORDER ENTERED:  April 29, 2011
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