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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley issued on December 30, 2010.  The proceeding concerned the Formal Complaint (Complaint) filed by David E. Moore (Mr. Moore or Complainant) with the Commission against PECO Energy Company (PECO).  The Initial Decision dismissed the Complaint of Mr. Moore against PECO.  No exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  For the reasons set forth below, we shall modify the Initial Decision.

History of the Proceeding

		On May 28, 2009, Mr. Moore filed a Formal Complaint (Complaint) with the Commission against PECO in which he averred that PECO improperly refused to change his rate from commercial to residential service despite the conversion of his business to a residence.  For relief, he asked that a recalculation of his electric bill be made and a payment agreement be established.  The Complainant referenced his Chapter 13 bankruptcy filing in arguing inability to pay the higher commercial rate or to pay for meter conversion.

		On June 24, 2009, PECO filed its Answer to the Complaint in which it denied any improper billing because: (1) the Complainant’s residence is in an apartment building owned by the Complainant, and (2) the Complainant’s meter also measures electric service used by lighting in the public areas of the building.  PECO claimed that it properly billed the Complainant at the commercial rate.  PECO did not reply to the Complainant’s assertion with respect to a Chapter 13 bankruptcy filing.

		A hearing was held in this matter on February 5, 2010.  The Complainant appeared pro se, and testified on his own behalf.  PECO was represented by counsel and presented one witness and ten exhibits.

		A letter brief was filed by counsel for PECO on March 25, 2010.  That letter brief was served on the Complainant who filed no responsive pleading.  The record closed on April 14, 2010.

		As stated, the Initial Decision dismissing the Complaint was issued on December 30, 2010.  No exceptions have been filed.

Discussion

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		ALJ Buckley made twenty Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In his Initial Decision, ALJ Buckley found that the Complainant failed to sustain his burden of proving that he had been improperly billed by PECO.  The Complainant owns the property at 1201 West Erie Avenue, Philadelphia, PA.  The property consists of a three story building, which contains two apartments, with separate electric meters, on the upper two floors and which originally housed a laundromat on the first floor.  PECO had provided electric service to the Complainant at that address since January 1987, in the form of service to a commercial establishment.  The laundromat closed around 1999.  At some time between 2002 and 2008, the Complainant occupied the space in the rear of the first floor of the property and began living there.  During this period, PECO was unable to gain access to the property to read the meter, had no customer of record, and was not billing anyone for service or even providing service to that portion of the building.  In January 2008, PECO installed an automatic meter reading (AMR) meter to provide electric service to the first floor and common areas of the building including the hallway and general area lighting to the apartment building.  PECO classified the account as commercial and billed the Complainant accordingly.

		The Complainant then notified PECO that he thought he was being billed incorrectly at a commercial rate.  PECO explained to the Complainant that if he would have another meter installed to cover service to the common areas, which would be rated commercial, then the service to his living area could be rated residential.  The Complainant then informed PECO that he was in a bankruptcy proceeding and was unable to afford the cost of having another meter installed.  As such, PECO continued to bill him at the commercial rate per its published tariff.  PECO further maintained that as a commercial customer, the Complainant is not entitled to a payment arrangement.

		With respect to the Complainant’s request for a payment arrangement, the ALJ determined that the Commission has repeatedly held that a customer with a commercial account for public utility service does not fall within the Commission’s Regulations at 52 Pa. Code Chapter 56 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Regulations.

		We agree with the ALJ’s disposition of the case.  However, we are of the opinion that clarification with regard to a portion of the ALJ’s Initial Decision is needed.

		The Initial Decision points out that from December 27, 2002 to January 28, 2008, PECO was unable to gain entry to the property, was not able to read the meter at the service address, and no bills were issued.[footnoteRef:1]  This statement, while accurate, gives the impression that service was being provided but not paid for by any ratepayer.  During the hearing, PECO clarified that, during this period, there was no service to the property, no customer of record and there was no billing. [1: 	Finding of Fact 13 and I.D. at 6.] 


		Additionally, we note that part of Finding of Fact 14 in the Initial Decision is contrary to the record in this proceeding.  The ALJ cites the transcript at page 54 to support this Finding of Fact.  However, upon our review, this part of the transcript only supports when PECO installed the AMR device and not that PECO back-billed for service.  PECO specifically testified that it did not back-bill for any service.[footnoteRef:2]  Also, the account statement supports PECO’s testimony on this issue. [2: 	Tr. at 32-33.] 


		For the reasons set forth above, we shall modify the ALJ’s Initial Decision consistent with the clarification set forth in the above discussion; THEREFORE,

		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued on December 30, 2010, is adopted as modified by this Opinion and Order.

		2.	That the Complaint of David Moore against PECO Energy Company at Docket No. C-2009-2111161, is hereby dismissed.


		3.	That the record in this proceeding be marked closed.

[image: ]						BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: March 31, 2011

ORDER ENTERED: May 3, 2011
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