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	OPINION AND ORDER

Before the Commission for consideration and disposition are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on December 10, 2010, the Exceptions of the Pennsylvania Communities Organizing for Change d/b/a Action United, Inc. (PCOC), filed on December 30, 2010, the Exceptions of the Office of Consumer Advocate (OCA), filed on December 30, 2010, and the Reply Exceptions of PPL Electric Utilities Corporation (PPL), filed on January 10, 2011.  

History of the Proceeding

		On June 1, 2010, PPL filed its Universal Service and Energy Conservation Plan pursuant to 52 Pa. Code §§ 54.71-54.78.  On July 12, 2010, Eric Joseph Epstein filed a Petition to Intervene, and on July 13, 2010, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed a Petition to Intervene.  On July 29, 2010, the Office of Consumer Advocate (OCA) filed a Notice of Intervention.  

		By Order entered September 24, 2010, the Commission granted the two Petitions to Intervene and assigned the matter to the Office of Administrative Law Judge for hearing and issuance of a Recommended Decision.  

		Petitions to Intervene were also filed by the Commission on Economic Opportunity (CEO) on October 22, 2010; PP&L Industrial Customer Alliance (PPLICA) on October 25, 2010; and PCOC[footnoteRef:1] on October 24, 2010.  Prehearing memos were filed by CEO, SEF, Mr. Epstein, OTS, OCA, PPLICA, and PCOC.  The PPLICA and CEO Petitions to Intervene were granted as unopposed.   [1: 	 	According to the Initial Decision, at 6-7, “The original Petition lists the intervening organization as Action United, and the Amended Petition lists it as Pennsylvania [Communities] Organizing for Change, d/b/a Action United, Inc.” 
] 


		PCOC’s Petition to Intervene was challenged by PPL based on the argument that it lacked necessary information, such as a description of the type of organization, an identification of members, and a statement of whether the organization is a customer of PPL, whether its members are customers of PPL, and whether the verification was signed by someone in PCOC.  Counsel for PCOC indicated that the information could be obtained and submitted within a week.  The Scheduling Order, issued October 29, 2010, directed PCOC to submit the information within a week, and PPL was given an additional week to respond to the new information. 

		On November 5, 2010, PCOC filed an Amended Petition to Intervene, and on November 12, 2010, PPL filed its Answer in Opposition.  

		On December 2, 2010, PCOC filed a document entitled Additional Amendment and Supplemental Matter in Response to the Answer of PPL Electric Utilities to the Amended Petition to Intervene.  The OCA also filed a Response to PPL Electric’s Answer in Opposition to the Amended Petition to Intervene.

		On December 10, 2010, the Initial Decision of ALJ Colwell was issued, which found that PCOC lacked standing.  PCOC and the OCA filed Exceptions on December 30, 2010.  PPL filed Reply Exceptions on January 10, 2010.

		On December 14, 2010, Lorrie Koons, a customer of PPL, filed a Petition to Intervene, which was granted by Order issued on January 6, 2011.

		On March 15, 2011, the Recommended Decision of ALJ Colwell was issued at this Docket (Recommended Decision) (R.D.), which recommends approval of a Joint Petition for Settlement filed on February 18, 2011, which resolved all issues in this proceeding.

Discussion

As a preliminary matter, we note that any issue or exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ Colwell made fifteen Findings of Fact, I.D. at 3-5, and reached nine Conclusions of Law, I.D. at 10-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Initial Decision

In her Initial Decision, ALJ Colwell noted that PCOC had petitioned to intervene.  She stated that while matters involving intervention are at the discretion of the Commission, the Commission’s Regulations at 52 Pa. Code § 5.72 provide for eligibility standards:

§ 5.72.  Eligibility to intervene.

	(a)	Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:

	(1) 	A right conferred by statute of the United States or of the Commonwealth.

	(2)	An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

	(3)	Another interest of such nature that participation of the petitioner may be in the public interest.


		The ALJ described concerns relating to PCOC’s initial attempts to provide information relating to its status and PCOC’s eligibility to intervene in this proceeding.  PCOC’s initial filing on October 24, 2010, failed to disclose any information which would enable an analysis of the basis for PCOC’s standing to participate.  I.D. at 5.  Upon the direction of the ALJ, PCOC filed an Amended Petition to Intervene on November 5, 2010 (Amended Petition), which changed the identity of the entity seeking intervention from Action United to Pennsylvania Communities Organizing for Change d/b/a Action United, Inc.  Id. at 6.  The Amended Petition stated that PCOC is a not-for-profit Pennsylvania corporation, noting that its application for 501(c)(4) classification was pending at the time.  PCOC stated that its mission “is to advocate on behalf of low and lower income persons on numerous consumer issues, including access to and affordability of utility service.”  PCOC Amended Petition at ¶ 7.  PCOC explained that, while PCOC itself does not have an office in PPL’s service territory, several members of PCOC reside in PPL’s service territory and PCOC identified four such members.  
Id. at ¶ 8, I.D. at 6.  

		PPL challenged the Amended Petition, asserting that PCOC still failed to comply with the Commission’s regulations regarding intervention, failed to provide a list of members and failed to indicate which members are customers of PPL.  On that basis, PPL argued that PCOC lacked standing to intervene.  PPL acknowledged that PCOC identified four members who are PPL customers, but failed to indicate whether those members were actual low-income users or whether those members authorized PCOC to represent their interest in this proceeding.  I.D. at 7.  PPL also challenged PCOC’s statement that its mission is to advocate for low and lower income persons.  PPL asserted that there is no income requirement for membership in PCOC.  Also, based upon PCOC’s actual mission statement, PPL argued that PCOC cannot be found to represent exclusively the interests of low and lower income citizens.  Id.

		The ALJ stated that PCOC had the option to form itself as a representational association or as a corporation.  Noting that corporations stand as separate and distinct legal entities from their shareholders, the ALJ held that “PCOC must itself, as a corporation, have standing to intervene.”  I.D. at 8 (footnote omitted).  The ALJ provided a substantial discussion regarding the differences between representational associations, such as trade associations, and corporations.  She concluded that the standing of a shareholder, or member of a corporation, “will not translate into standing of the corporation itself.”  Id. at 9.  The ALJ stated, “As an entity independent of its representational capacity, a corporation must itself have standing to intervene in a proceeding.”  Id.

		Noting that Section 5.72 of the Commission’s Regulations (quoted above) require that an intervenor present some “interest” in the proceeding, the ALJ discussed what such an interest should be.  The ALJ stated that, to confer standing, that interest must “be a substantial, immediate and direct interest, as interpreted by Pennsylvania appellate courts . . . .”  I.D. at 9, citing William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  The ALJ observed that the following description guides the determination of whether an interest is substantial, immediate and direct:

A “substantial” interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A “direct” interest requires a showing that the matter complained of caused harm to the party’s interest.  An “immediate” interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interest sought to be protected by the statute or the constitutional guarantee in question.


I.D. at 9-10, citing George v. Pa. Public Utility Commission, 735 A.2d 1282 (Pa. Cmwlth. 1999).

		The ALJ determined the following with regard to PCOC:

PCOC admits that it has no office in PPL Electric’s service territory, and is not a customer of PPL Electric.  PCOC claims no interest other than that of those individuals which have “joined” and it states are its “members.”  The pleadings filed by PCOC indicate that its purpose is to represent the interests of low-income customers of utilities, and while the Commission encourages the participation of low-income customers, PCOC is not a low-income customer but is an independent legal entity with no ties to the PPL Electric service territory to justify a finding of standing.  PCOC has failed to sustain its burden of proving its entitlement to standing to participate in this Commission proceeding. 

I.D. at 10.

		For the reasons stated above, the ALJ held that PCOC lacked standing to participate in this proceeding and denied the Petition to Intervene.  

Exceptions

		PCOC filed three Exceptions to the Initial Decision.  First, PCOC argues that the ALJ erred by finding that PCOC, as a corporation, must have standing independent of its members in order to intervene in this proceeding.  PCOC’s second Exception asserts that the ALJ erred by finding that PCOC failed to prove that it has a direct, substantial and immediate interest in this proceeding so as to justify standing.  PCOC’s third Exception argues that the ALJ erred by failing to find that PCOC’s participation in this matter would be in the public interest and is appropriate pursuant to the Commission’s Regulation at 52 Pa. Code § 5.72(a)(3).  

		In support of its first Exception, PCOC argues that the ALJ erred when she focused on the structural form of PCOC, a nonprofit corporation, and distinguished that form from a trade association for purposes of determining representational standing.  PCOC Exc. at 5.  PCOC asserts that the determination of representational standing does not hinge on the business form of an entity, but rather on the interests of its members which it seeks to represent.  Id.  PCOC identifies several examples of entities permitted to intervene in proceedings before the Commission based upon representational standing which, in fact, are corporations.  PCOC points to the Pennsylvania Telephone Association and the Independent Oil and Gas Association of Pennsylvania as corporate entities granted intervention based upon representational standing.  Id. at 7.

		In its second Exception, PCOC argues that the ALJ erred in concluding that PCOC failed to show that it has an interest in this proceeding that is direct, substantial and immediate sufficient to justify intervention.  PCOC argues that this proceeding will substantially affect PPL’s Universal Service design.  PCOC also asserts that many of its members participate in or are potentially eligible to participate in PPL’s Universal Service Program.  In addition, PCOC argues that many of its members are regular PPL customers.  Those customers, as well as PCOC members who participate in or may participate in PPL’s Universal Service Program will be directly impacted by the results of this proceeding.  PCOC Exc. at 8-9.  PCOC argues that given the nature of its membership and their interests in this proceeding, PCOC should have been permitted to intervene in a representational capacity on their behalf.

		PCOC also argues that it should have been granted standing on the basis of 52 Pa. Code § 5.72(a)(3), relating to an interest which is of such nature that participation is in the public interest.  PCOC argues that its mission is to advocate on behalf of low and lower income persons on issues such as access to and affordability of utility service.   PCOC further states that no other Party in the proceeding has indicated a similar intent, specifically noting that the OCA represents all residential ratepayers, not low-income ratepayers exclusively.  Given that this proceeding will have substantial and direct impacts on PPL’s Universal Service Program, PCOC argues that the public interest supports PCOC’s intervention as the one entity which will exclusively represent the interests of low income ratepayers.  PCOC Exc. at 9-12.

		The OCA filed a single Exception which asserts that the ALJ erred by finding that a corporation must, itself, have ties to the matter being litigated sufficient to provide the direct, substantial and immediate interest necessary to confer standing.  The OCA argues that it is an error of law to conclude that a corporation cannot act in a representative capacity on behalf of its members.  On that basis, the OCA argues that the ALJ erred by failing to recognize that PCOC had standing and by denying the Petition to Intervene.

		The OCA also argues that PCOC should have been granted standing under the public interest standard found in 52 Pa. Code § 5.72(a)(3).  The OCA asserts that “the Commission frequently permits participation of a wide variety of non-profit corporate entities that do not have direct links to utility service territories (apart from their mission and membership) as the participation of these entities in these proceedings furthers the public interest.”  OCA Exc. at 4.  The OCA points to the Retail Energy Supply Association and Citizens for Pennsylvania’s Future, the Sierra Club, the AARP, the Pennsylvania Independent Oil and Gas Association and the Energy Conservation Council as examples of incorporated entities which have been granted intervenor status.  OCA Exc. at 4-5.   

		The OCA also submits that the ALJ has taken a very narrow reading of the intervention standards and fails to recognize the flexibility and discretion afforded the Commission on intervention issues.  Noting that intervention is a matter of discretion for the Commission, the OCA asserts that PCOC is uniquely positioned to address the issues presented in this case because of its membership and stated interest relating to low income ratepayers.  Accordingly, the OCA argues that PCOC’s Petition to Intervene in this matter should have been granted.  OCA Exc. at 5-8.

		PPL responds to both the OCA and PCOC and argues that it is unclear whether PCOC actually has “members,” or that any of the persons donating to PCOC have any rights in the direction, control or actions of PCOC.  PPL R.Exc. at 5-6.  PPL responds to the OCA and PCOC’s examples of previous interventions by nonprofit corporations and asserts that it is unclear whether those interventions were opposed.  PPL argues that once it opposed PCOC’s intervention, PCOC was required to show that it has standing regardless of the examples raised in their Exceptions.  Id. at 6-8.  According to PPL, PCOC has failed to establish that it has members under Pennsylvania law sufficient to confer standing.  Id. at 8.

		PPL also argues that PCOC has failed to provide a list of its members as required by 52 Pa. Code § 5.73(b).  PPL further argues that PCOC fails to meet the public interest test of Section 5.73(a)(3) of our Regulations because it is unclear whether PCOC has members as defined under Pennsylvania law, whether those members have authorized PCOC’s participation in this proceeding and whether PCOC exclusively represents low income ratepayer interests.  PPL Exc. at 8-13.  

Disposition

		In our view, the Initial Decision is in error to the extent that it holds that a corporation “must, itself, as a corporation, have standing to intervene.”  I.D. at 8.  We agree with the arguments of both the OCA and PCOC that this holding fails to consider a wide range of interventions granted by this Commission in the past.  A recent appellate case discussed standing in the context of whether an appellant was an aggrieved party and, therefore, had standing to appeal.  During the course of that discussion, the Commonwealth Court stated:

An association may have standing as a representative of its members.  Tripps Park v. Pa. Public Utility Commission, 415 A.2d 967 (Pa. Comwlth. 1980).  Thus as long as an organization has at least one member who has or will suffer a direct, immediate, and substantial injury to an interest as a result of the challenged action, [i.e., is aggrieved, the organization] has standing.  Parents United for Better Schools v. School District of Philadelphia, 614 A.2d 689 (Pa. Cmwlth. 1994) (PUBS).  For example, in PUBS, this Court held that a group of individuals, including parents of high school students, incorporated to challenge the implementation of a new school district policy making condoms available at school-based health clinics upon request of high school students, had standing because at least one of its members would be aggrieved by the school district’s actions.  Id. Similarly, in Tripps Park, we held that an organization of Pennsylvania Gas and Water customers and rate-payers, had standing “even in the absence of injury to itself . . . solely as the representative of its members.”  Tripps Park, 415 A.2d at 970.

Energy Conservation Council of Pennsylvania v. Pa. Public Utility Commission, 995 A.2d 445, 476 (Pa. Cmwlth. 2010), reargument denied, 2010 Pa. Commw. LEXIS 318 (Pa. Cmwlth. 2010) (ECC).

		We find it instructive that the Commonwealth Court in ECC discussed both an association (Tripps Park) and a not-for-profit corporation (Parents United for Better Schools) without distinction regarding whether the entity itself could act in a representational capacity or must have standing independent of its members.  This is contrary to the discussion found in the Initial Decision under review.  The clear holding of ECC is that not-for-profit corporations can act in a representative capacity “if at least one of its members would be aggrieved” by the matter at hand.  ECC, 995 A.2d 445, 476.

		The Commonwealth Court in ECC cited Concerned Taxpayers v. Commonwealth, 382 A.2d 490 (Pa. Cmwlth. 1978), in reaching its result.  Concerned Taxpayers involved a not-for-profit corporation which endeavored to act in a representational capacity on behalf of its members.  There, the Commonwealth Court also held that a not-for-profit corporation could act in a representational capacity, provided that the requisites for standing, an interest that is direct, substantial and immediate, are present on the part of its members.

		This Commission has also addressed the issue of representational standing on the part of not-for-profit corporations.  In Pa. Public Utility Commission v. Columbia Gas of Pennsylvania, et al., R-00049783C0001-C0007 (Order entered November 4, 2005), we stated:
NEM contends in its Exceptions that it is an advocacy group that, under its Internal Revenue Service 501(c)(3) non-profit status, functions in a representational capacity.  NEM opines that many of its members could not afford to participate in proceedings of this nature due to prohibitive legal costs without NEM.  The Commission finds that it is virtually impossible to separate NEM’s interest from that of its membership.  We further find that since NEM’s primary corporate function is to serve as an advocacy group, and since NEM’s members are at potential risk of loss by Columbia’s request in this matter, there is a direct, substantial and immediate risk of harm if NEM is denied party status . . . .

Columbia Gas at 26.

		In the case before us, the ALJ acknowledged that at least four of PCOC’s members are customers of PPL and will be subject to the outcome of our determination on PPL’s Universal Service and Energy Conservation Plan.  I.D. at 6, n. 1.  In its Reply Exceptions, PPL states that at least one of those four identified members participates in PPL’s Universal Service program.  PPL R.Exc. at 10, n. 7.  Based upon our review of ECC, Tripps Park, Parents United and Concerned Taxpayers, as well as Columbia Gas, we find that the weight of authority is directly contrary to the holding in the Initial Decision relating to the standing of PCOC.  We will modify the Initial Decision on that basis.

		In its Reply Exceptions, PPL goes to some lengths to describe the meaning of corporate membership under Pennsylvania law.  It also discusses whether PCOC has members, whether those members are merely donors, and whether those members have authorized PCOC to act on their behalf.  PPL R.Exc. at 4-8.  We find PPL’s arguments to be speculative at best and accord them no weight.  PCOC resolved these arguments through its Amended Petition in which PCOC identified at least four of its members as PPL customers.  See, Amended Petition at ¶ 8 and n. 1.  We are also persuaded by the OCA’s argument that several not-for-profit intervenors “structured like PCOC” have been found to have standing in a representational capacity before this Commission.  OCA Exc. at 4.  

		While we find that the ALJ erred in her discussion relating to PCOC’s standing, we do not find that intervention should be granted based on the facts of this case.  As noted by the ALJ, intervention is a matter of discretion for the Commission.  I.D. at 9.  In this case, we will exercise our discretion by denying intervention.  

		As set forth in our description of the history of this proceeding, Lorrie Koons was granted intervention on January 6, 2011.  In her Petition to Intervene, Ms. Koons is identified as a low income customer of PPL.  Koons Petition to Intervene at 2.  Ms. Koons is also described as a member of PCOC.  Id. at 3.  The Recommended Decision indicates that Ms. Koons adopted and introduced testimony which was originally intended to be sponsored by PCOC.  R.D. at 4, n. 1.  The Recommended Decision also states that Ms. Koons is a party to, and actively supports, the Joint Petition for Settlement filed in this proceeding.  Id. at 4.[footnoteRef:2] [2: 	 	We note parenthetically that Ms. Koons was represented by counsel throughout this proceeding – the same counsel that represented PCOC in this proceeding.  ] 


		The Commission’s Regulation at 52 Pa. Code § 5.72(a)(2) provides that intervention may be granted to a person claiming an interest which “is not adequately represented by existing participants, . . . .”  Given Ms. Koons’ participation in this proceeding as an active Party, including her support for the Joint Petition for Settlement, we find that PCOC’s interest in this proceeding has been adequately represented by Ms. Koons. With regard to the argument made by PCOC and the OCA that intervention is appropriate under Section 5.72(a)(3), relating to intervention on public interest grounds, we find that argument has been resolved by Ms. Koons’ participation.  We also find that, given the current status of this proceeding, the public interest would not be served by granting intervention at this time.

Conclusion

		Based on the foregoing discussion, we will modify the Initial Decision consistent with this Opinion and Order and grant, in part, and deny, in part, the Exceptions of PCOC and the OCA, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:  

		1.	That the Exceptions filed by Pennsylvania Communities Organizing for Change d/b/a Action United, Inc., filed on December 30, 2010, at this Docket are granted, in part, and denied, in part, consistent with this Opinion and Order.  

		2.	That the Exceptions filed by the Office of Consumer Advocate on December 30, 2010, at this Docket are granted, in part, and denied, in part, consistent with this Opinion and Order.

		3.	That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on December 10, 2010, at Docket No. M-2010-2179796, is modified, consistent with this Opinion and Order.

		4.	That the Petition to Intervene filed by Pennsylvania Communities Organizing for Change d/b/a Action United, Inc., is denied.
		
[image: ]							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  May 5, 2011

ORDER ENTERED:  May 5, 2011
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