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	OPINION AND ORDER

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on June 21, 2010, in this proceeding.  The Initial Decision dismissed the Complaint without prejudice.  No Exceptions were filed.  We have exercised our right to review the Initial Decision pursuant to 66 Pa. C.S. § 332(h).  

History of the Proceeding

		On February 22, 2010, Africa’s Pearl (Complainant) filed a formal Complaint with the Commission against PECO Energy Company (Respondent).  The Complainant alleged that it paid the Respondent at least $18,000 over the course of two years prior to filing the Complaint, but that the Respondent kept sending shut off notices and charging interest and late fee payments.  The Complainant asked the Commission to investigate the Respondent’s practice.

		On March 24, 2010, the Respondent filed an Answer and New Matter, a Notice to Plead, and Preliminary Objections to the Complaint.  In its Answer and New Matter, the Respondent alleged, inter alia, that the Complainant is a commercial customer operating a retail business called “Africa’s Pearl” at 624 South Street, Philadelphia, Pennsylvania; that the Complainant is not registered with the Pennsylvania Department of State as a corporation or otherwise; and, that under the Fictitious Names Act, 54 Pa. C.S. §§ 331 et seq., the Complainant is precluded from maintaining this action until the Complainant provides proof of its registration.  Respondent argued that the Complaint should be dismissed on this basis.  In its Preliminary Objections, the Respondent repeated the same allegations.  

		The Complainant did not respond to the Respondent’s New Matter and Preliminary Objections.

		On June 21, 2010, the Initial Decision was issued.  The ALJ found that the Complainant had not registered “Africa’s Pearl” as a fictitious name in the Commonwealth.  On that basis, the ALJ dismissed the Complaint without prejudice.

Discussion

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Initial Decision, ALJ Nguyen reached three Findings of Fact, I.D. at 2, and four Conclusions of Law, I.D. at 3.  We shall adopt and incorporate herein by reference the ALJs’ Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

The ALJ discussed Section 331(a) of the Fictitious Names Act, 54 Pa. C.S. § 331(a), which provides that no entity which fails to register a fictitious name as required may maintain an action in any tribunal of the Commonwealth “until such entity shall have complied with the provisions of this chapter.”  Based upon his reading of that Section, the ALJ dismissed the Complaint “until the Complainant’s fictitious name is properly registered, or until he decides to use his own name.”  I.D. at 3. 

		We find that the ALJ incorrectly dismissed the Complaint.   Consistent with prior Commission precedent and in the interest of administrative efficiency, this matter should have been allowed to proceed in the name of the individual who signed the verification on the Complaint.  See, e.g., Application of Jose Ramirez, Docket No. A‑00119918 (Order entered July 14, 2004).[footnoteRef:1]   [1: 	 	We also note that the Pennsylvania Superior Court has held that those who deal with an unregistered party and accept the benefits of the transaction knowing the party’s true identity and are not deceived, are estopped from claiming that the party cannot sue them.  In such circumstances, a suit is not precluded.  George Stash & Sons v. New Holland Credit Co., 905 A.2d 541 (Pa. Super. Ct. 2006).] 


		When a formal complaint is filed in an unregistered fictitious name that is not a registered corporation or similar legal entity,[footnoteRef:2] the better procedure is to order the complainant to provide the Commission with proof of registration of the fictitious name within a reasonable time period, or the complaint is to proceed in the name of the individual verifying the complaint, if such a name is provided. If such an individual’s name is not provided, then the proper procedure would be to dismiss the complaint without prejudice.  Here, because the Complaint was signed by an individual, it should not have been dismissed, and a hearing should have been held on the substance of the Complaint. [2: 		Corporate complainants must be represented at all stages of Commission proceedings once these proceedings become adversarial upon the filing of an answer.  Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C‑2008‑2033437 (Order entered February 4, 2010). ] 


Conclusion

		Based on the foregoing discussion, we will reverse the Initial Decision consistent with this Opinion and Order and remand the proceeding to the Office of Administrative Law Judge for hearings and such further action as is appropriate; THEREFORE,

IT IS ORDERED:  

		1.	That the Initial Decision issued on June 21, 2010, at Docket No. C‑2010-2162269, is reversed consistent with this Opinion and Order.

		2.	That this proceeding is remanded to the Office of Administrative Law Judge for hearings and such further action as is deemed appropriate.

							BY THE COMMISSION,

							
							
							Rosemary Chiavetta
							Secretary

(SEAL)
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5

image1.png




