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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Eric Hudson (Complainant), filed on March 23, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued March 4, 2011.  No Replies to Exceptions were filed.

History of the Proceeding

		On August 10, 2010, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company (PECO or Respondent) alleging that there are incorrect charges on his bill and asking for a payment agreement.  In his Complaint, the Complainant argues that his outstanding balance of $15,678.72 is incorrect and does not reflect payments he has made to PECO.  I.D. at 1.

		On September 8, 2010, PECO filed an Answer to the Complaint denying the material allegations in the Complaint.  PECO indicated that the Complainant has a history of account delinquency including many missed and late payments, that the Complainant previously defaulted on a Commission-issued payment agreement, that no additional payment agreements should be granted pursuant to 66 Pa. C.S. § 1405(d), and that the Complainant is responsible for the entirety of his balance, which is $16,253.54.  I.D. at 1-2.

		On December 13, 2010, a hearing was held before ALJ Pell.  The Complainant appeared and was represented by counsel, who offered one exhibit which was admitted into evidence.  PECO was represented by counsel, presented the testimony of one witness, and offered nine exhibits which were all admitted into evidence.  The record closed on December 30, 2010.  I.D. at 2.

		As noted, on March 4, 2011, ALJ Pell’s Initial Decision was issued.  The Complainant filed Exceptions on March 23, 2011.  No Replies to Exceptions were filed. 

Background

		As of May 2005, the Complainant had an outstanding balance owed to PECO totaling $1,395.32.  On May 14, 2005, PECO and the Complainant entered into a Company-issued payment agreement whereby the Complainant was required to pay $116.27 per month plus his current bill.  On an undisclosed date in 2006, the Complainant became unemployed.  As of June 2006, the Complainant had an outstanding balance owed to PECO totaling $7,741.59.  FOF Nos. 5-8; Tr. at 12, 44.

		On June 14, 2006, the Commission issued a payment agreement to the Complainant whereby he was required to pay $317 per month plus his monthly budget.  On January 19, 2007, the Complainant was issued a bill from PECO totaling $9,589.15 for an outstanding balance due.  PECO requested that the bill be paid by February 12, 2007.  On February 14, 2007, the Complainant enrolled in PECO’s Customer Assistance Program (CAP).  As part of the CAP enrollment, PECO set aside $8,619.67 of his pre-program arrears for possible future forgiveness.  On February 19, 2007, PECO issued a bill asking the Complainant to pay current gas and electric charges of $862.27.  FOF Nos. 9-13; Tr. at 44-46; PECO Ex. 6, 9.

		In early 2007, the Complainant reported to PECO that he secured part-time work.  On December 27, 2007, PECO forgave the Complainant’s pre-program arrearage of $8,619.67.  The Complainant was removed from PECO’s CAP on April 14, 2008, since he had gross monthly income of $5,200, which placed him over the income limit under the CAP.  FOF Nos. 14, 16, 17; Tr. at 14, 46; PECO Ex. 3.

		From August 2008 to November 2010, the Complainant paid only twelve out of the twenty-eight bills that PECO issued.  As of December 2010, the Complainant had an outstanding balance owed to PECO totaling $16,101.12.  The Complainant currently earns approximately $150,000 per year.  FOF Nos. 18, 19, 21, 22; Tr. at 22, 37-40; PECO Ex. 1. 

		ALJ Pell concluded that the Complaint must be dismissed because the Complainant failed to meet his burden of demonstrating that his outstanding PECO balance is incorrect.  I.D. at 6.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 

The ALJ made twenty-two Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In his first Exception, the Complainant objects to the ALJ’s characterization that “the Complainant testified that PECO’s Exhibit 1 accurately reflected his payment history.”  The Complainant avers that he indicated in his testimony that it appeared the billings provided by PECO were in order; however, he did not have an opportunity to review PECO’s billing details prior to the hearing.  Exc. at 2.

		In this Exception, the Complainant merely argues with the ALJ’s choice of words.  The Complainant claims that he indicated that it appeared PECO’s billings were in order, while the ALJ suggested that the Complainant indicated that PECO’s Exhibit 1 accurately reflected his payment history.  Whether the Complainant stated that PECO’s billings appeared in order or accurately reflected his payment history, the fact is that the Complainant did not provide any evidence to support his claim that PECO’s billings were inaccurate.  As such, we shall deny the Complainant’s first Exception.

		In his second Exception, the Complainant disputes PECO’s claim that the Complainant defaulted on prior PUC arrangements.  The Complainant argues that PUC arrangements were prior to experiencing unemployment and due to medical bills created by his wife’s automobile accident.  The Complainant claims he maintained the PUC arrangements until his severance and unemployment benefits ended.  The Complainant claims he never previously defaulted on his PUC payment arrangements as indicated in the ALJ’s Initial Decision.  Exc. at 2.

		In this Exception, the Complainant does not dispute the fact that he defaulted on a Commission-issued payment arrangement but rather disputes the timing of his default, claiming he did not “previously” default on the arrangements as indicated in the ALJ’s Initial Decision.  Since the Complainant did not dispute nor provide evidence to the contrary of his defaulting on the Commission-issued payment arrangement, we shall also deny this second Exception.

		In his third Exception, the Complainant argues that the Commission-issued payment arrangements were made and maintained as part of previous income and prior to experiencing a reduction in income.  The Complainant points out that his income was further reduced in 2006, and, therefore, the Commission should be able to establish additional payment arrangements based on reduced income and changes in circumstances.  Exc. at 2-3.

		With regard to the Complainant’s request for a second Commission-issued payment arrangement, we note that the Public Utility Code (Code) provides that “absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”  With the exception of instances where there has been a change of income, the Commission has interpreted Section 1405(d) of the Code to allow it to establish only one payment agreement per customer.  Chapter 14 Implementation, Reconsideration of Implementation Order, M-00041802F0002 (Order Entered October 31, 2005).  In his third Exception, the Complainant argues that a second Commission-issued payment arrangement is warranted because his income was reduced in 2006.  Even if the Complainant’s income was reduced after his original Commission-issued payment arrangement, the record shows that since that time, his income has increased to a level in which he is currently earning approximately $150,000 annually.[footnoteRef:1]  Based on the amount of his current income, we find that a second Commission-issued payment arrangement is not warranted at this time.  As such, we shall also deny the Complainant’s third Exception. [1: 		See FOF Nos. 18, 19, 21, 22; Tr. at 22, 37-40; PECO Ex. 1.] 


Conclusion

Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which denies the Complaint; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Eric Hudson to Administrative Law Judge Christopher P. Pell’s Initial Decision, which was issued on March 4, 2011, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Eric Hudson at Docket Number C‑2010‑2192853 against PECO Energy Company is dismissed.



		4.	That this proceeding be marked closed.


[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: May 5, 2011
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