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Donald LeLand 								     F-2010-2181089

                  v.

PECO Energy Company	

OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Reconsideration (Petition) filed by Donald LeLand (Complainant) on January 14, 2011,[footnoteRef:1] to the Commission’s Final Order, entered on January 7, 2011, that adopted the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen in this proceeding.   [1: 	 	The Complainant filed a letter in disagreement with the ALJ’s I.D.  We shall consider the Complainant’s letter as a Petition for Reconsideration since it was filed after the Commission entered its Final Order adopting the Administrative Law Judge’s Initial Decision in this proceeding. ] 


History of the Proceeding
		
		On June 1, 2010, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company (PECO or Respondent).  In the Complaint, the Complainant stated that he was not responsible for the tampering associated with his electric meter his electric meter and that all the information of electric diversions was collected by unreliable persons who have nothing to do with the Respondent’s business.  The Complainant asked that the Commission investigate the Respondent’s practice.  
I.D. at 1.

		On July 1, 2010, PECO filed an answer to the Complaint stating that on January 29, 2009, it replaced the Complainant’s electric meter because of tampering that occurred with the Complainant’s old meter.  PECO also indicated that on July 22 and October 13, 2009, the Complainant’s meter again showed signs of tampering.  PECO stated that it assessed a meter tampering fee of $230 to the Complainant to cover the cost of the time and materials used in correcting the diversions.  I.D. at 1.
   
		On October 8, 2010, a hearing was held on the Complaint before ALJ Nguyen.  The Complainant appeared pro se, testified on his own behalf, and introduced no exhibits into the record.  PECO was represented by counsel, presented the testimony of one witness and introduced two exhibits, which were admitted into the record.  The record closed at the conclusion of the hearing on October 8, 2010.  I.D. at 2.    		

		In his Initial Decision, issued on November 18, 2010, ALJ Nguyen denied the Complaint due to the Complainant’s failure to carry his burden of proof.  By Final Order entered on January 7, 2011, the Commission adopted the ALJ’s Initial Decision without further action.  On January 14, 2011, the Complainant filed a letter in disagreement with the ALJ’s I.D.


Background

		During the hearing, the Complainant testified that he was not responsible for the electric diversions created at his residence.  The Complainant claimed that he does not touch electricity and that the electric diversions were probably acts of vandalism caused by his neighbors, who wanted to make the area a farmland while he wanted to build homes to keep the integrity of the neighborhood.  I.D. at 4; Tr. at 9-12.

		PECO’s witness R. Colon, a Revenue Protection Technician, testified that he found evidence of tampering with the Complainant’s meter twice,[footnoteRef:2] on January 29, 2009, and again on October 13, 2009.  On the first tampering, Mr. Colon testified that the pot latch on the meter was opened causing the flow of current not to register to the Complainant’s meter.  A new meter, therefore, was installed.  On the October 13 tampering, Mr. Colon testified that he found that the barrel lock on the meter was cut off, the meter seal was missing, one of the meter blades was taped, and a line/load jumper was installed in the meter board.  On this occasion, Mr. Colon removed the tape and the line/load jumper from the meter, installed a new side clamp, and sealed the meter.  Mr. Colon took a picture of the cut barrel lock and the line/load jumper.  I.D. at 4.   [2: 	 	In its Answer to the Complaint, PECO alleged a third incident of meter tampering occurred on July 22, 2009.  PECO did not testify to this incident.  See Respondent’s Answer.] 


		Based on this evidence, ALJ Nguyen concluded that the Complaint should be denied because the Complainant did not meet his burden of proof.  I.D. at 4.




Discussion

The ALJ made five Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Section 5.572(a), 52 Pa. Code § 5.572(a) provides that:  

Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like shall be in writing and shall specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for findings or orders desired.

		The standards for granting a Petition for Reconsideration or Modification were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553, 1982 Pa. P.U.C. LEXIS 4 (1982).  Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole, or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed.  Duick at 559.  A petition seeking reopening of the record (more properly one for rehearing) may be entertained as a petition for reconsideration, under the provisions of 66 Pa C.S. § 703(g), if the newly discovered evidence was not in existence, or was not discoverable through the exercise of due diligence, prior to the expiration of the time within which to file a petition for rehearing, under the provisions of 66 Pa C.S. § 703(f).  Id.

In his Petition, the Complainant states that he disagrees with the ALJ’s Initial Decision.  Initially, the Complainant appears to aver that he did not receive any notification regarding the ALJ’s issuance of an I.D. or of the Final Order.  Additionally, the Complainant suggests that the ALJ based his findings on the evidence presented by PECO’s witness and that the evidence in total was disallowed.  The Complainant requests that PECO’s charges to him be dismissed.  Petition at 1-2.

		On review of the Petition, we find that it fails to meet the standards to modify or rescind a Commission Order that are set forth in Duick, supra.  The Complainant’s claim that it did not receive notification of the Initial Decision or of the Final Order in this proceeding are not supported by the record.  The Commission’s records indicate that the Complainant was served with the Final Order and the Initial Decision, as well as accompanying instructions regarding  the Commission’s procedure for filing Exceptions to the Initial Decision.  

Other than his general disagreement with the ALJ’s decision and the evidence which the ALJ properly relied upon, the Complainant has not presented any “new and novel arguments” that the Commission has not previously heard and addressed.  As such, we shall deny the Complainant’s Petition for Reconsideration.



Conclusion

Based on the above discussion, we shall deny the Complainant’s Petition;  THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Reconsideration filed on January 7, 2011, by Donald LeLand to Administrative Law Judge Ky Van Nguyen’s Initial Decision, is hereby denied.

		2.	That this proceeding shall be marked closed.


[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: May 5, 2011

ORDER ENTERED: May 9, 2011
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