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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Duquesne Light Company (Duquesne Light), filed on December 6, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on November 16, 2010.  Replies to Exceptions were not filed.  For the reasons stated below, we grant the Exceptions, in part, and deny the Exceptions, in part, and modify the ALJ’s Initial Decision, consistent with this Opinion and Order.      


History of the Proceeding

On March 22, 2010, Barbara R. Lolly (Complainant) filed a Formal Complaint with the Commission against Duquesne Light, alleging that she had to replace her microwave and range due to a reliability or quality problem with Duquesne Light’s provision of electrical service.  The Complainant also alleged that Duquesne Light’s claims department rejected her claim for reimbursement without considering any of the information she provided in support of her claim.  She requested that the Commission require Duquesne Light to correct the problem and credit her for the cost of replacing her damaged appliances.  

The Commission served Duquesne Light with the Complaint on April 5, 2010.  Duquesne Light filed an Answer on April 30, 2010,[footnoteRef:1] in which it admitted that there was an outage on February 3, 2010 and that it replaced a transformer.  Duquesne Light generally denied the remainder of the allegations and requested that the Complaint be dismissed.     [1: 	 	We note that Duquesne Light’s Answer was filed a few days late.  We perceive no error in the ALJ’s treatment of this late filing, however.  To secure the just, speedy and inexpensive determination of cases, a presiding officer may disregard a defect of procedure that does not affect the substantive rights of the parties.  52 Pa. Code 
§ 1.2(a).  The ALJ’s treatment of this late filing did not adversely affect the substantive rights of the Parties to this proceeding.   ] 


On July 29, 2010, the ALJ conducted a telephonic hearing during which the Complainant appeared pro se and testified on her own behalf.  Duquesne Light was represented by counsel and presented the testimony of Joe Becker, Gerry Paul, and Carolyn Cingel.  Duquesne Light offered one exhibit, marked Duquesne Light Exhibit “1”, which was admitted into evidence.  The transcript of the hearing contains seventy-five pages.  The Complainant and Duquesne Light filed final statements on the hearing record in lieu of filing briefs.                    
The ALJ issued her Initial Decision on November 16, 2010, in which she sustained the Complaint, in part, and denied the Complaint, in part.  As noted above, Duquesne Light filed Exceptions to the Initial Decision on December 6, 2010.  Replies to Exceptions were not filed.               

Discussion 

As the proponent of a rule or order, the Complainant bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Duquesne Light is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Duquesne Light.  
Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent, Duquesne Light.  If the evidence presented by Duquesne Light is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant would then have to provide some additional evidence to rebut the evidence presented by Duquesne Light.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983). 
 While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).                          

ALJ Dunderdale made fifteen Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-4, 9-10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

In her Initial Decision, the ALJ denied the Complaint, in part, based on her determination that the Complainant failed to prove that Duquesne Light provided unreasonable or inadequate service in its provision of electric service to her residence on February 3, 2010.  The ALJ stated that the testimony and evidence presented during the hearing demonstrated that a power surge occurred at the Complainant’s residence on February 3, 2010, but it did not demonstrate how the power surge occurred or that the power surge occurred based on a malfunction or defective condition in Duquesne Light’s equipment.  I.D. at 6.       

Additionally, the ALJ sustained part of the Complaint and assessed a civil penalty of $250 against Duquesne Light for violations of Section 1501 of the Code, 66 Pa. C.S. § 1501, for two reasons.  First, she found that the Complainant proved that Duquesne Light provided unreasonable service to the Complainant when it failed to properly investigate the Complainant’s concerns regarding the power outage on February 3, 2010.  I.D. at 8.  The ALJ equated this to a failure to provide customer service.  The ALJ stated that none of Duquesne Light’s witnesses were able to provide any explanation regarding why Duquesne Light’s transformer failed to function, how the power surge occurred, why the transformer was replaced if Duquesne Light believed it wasn’t defective, and whether or not tests were performed on the old transformer.  I.D. at 6.  She noted that Duquesne Light also did not present evidence to show it uses safety protections in order to reduce damage that could result from power surges.  I.D. at 6-7.  

Second, the ALJ concluded that the Complainant proved that Duquesne Light provided unreasonable service because it did not consider any material provided by the Complainant during the claims process prior to its determination that its facilities were not at fault and its denial of her claim.  I.D. at 8, 10.  The ALJ found, “In effect, the claim process Respondent established may look good in theory, but it fails to deliver customer service.”  I.D. at 8.             

In its first Exception to the Initial Decision, Duquesne Light avers that the ALJ exceeded her authority by considering the Complainant’s request for reimbursement for property damages because the Commission does not have jurisdiction to consider a request for monetary damages or to award monetary damages.  Exc. at 4-7.  Duquesne Light further avers that, because the Commission lacks jurisdiction to decide whether the Complainant should receive monetary damages, the Commission also lacks jurisdiction over Duquesne Light’s claims process.  It states that its decision to have a claims department is a policy decision that is not required by regulation or law.  Exc. at 7.  It opines that the Complaint only addressed issues involving reimbursement and Duquesne Light’s claims process, and, as such, the Commission does not have jurisdiction to consider the issues in the Complaint.  Exc. at 6.           
Duquesne Light also asserts that the Complainant received prompt attention during the claims process.  It explained that it sent an acknowledgement letter to the Complainant shortly after receiving her claim, informing her that it would investigate the cause of the claim and, if the claim was accepted, it would mail her a request for proof of damages.  The claims representative provided the Complainant with a final decision on March 3, 2010.  Duquesne Light avers that the only information the claims representative did not receive before making a determination was information on the Complainant’s damages and the costs associated with replacing her appliances as the Complainant did not have any information about the power surge and was not there when it occurred.  Exc. at 7.  

In response to Duquesne Light’s first Exception, we agree that we do not have jurisdiction to award monetary damages.  Nevertheless, we note that, when a complaint seeking monetary damages also alleges a violation of the Code, such as the failure to provide safe, adequate, reasonable, or efficient service, we have jurisdiction to consider these service issues.  DeFrancesco v. Western Pennsylvania Water Co., 453 A.2d 595 (Pa. 1982).  As such, we conclude that the ALJ properly considered the Complaint in this proceeding because it involved allegations that Duquesne Light violated Section 1501 of the Code, 66 Pa. C.S. § 1501.  

We also conclude that the ALJ correctly determined that Duquesne Light provided unreasonable service to the Complainant when she attempted to put in a claim for damages to her appliances.  Every utility is required to furnish reasonable service to its customers.  66 Pa. C.S. § 1501.  The term “service” is used in its broadest and most inclusive sense and includes all acts done by a public utility.  66 Pa. C.S. § 102.   Moreover, “[i]nappropriate and unreasonable treatment to customers can be interpreted as inadequate service….”  See, Edward T. O’Toole v. Metropolitan Edison Company, Docket No. C-20030854 (Order entered May 9, 2005).  Duquesne Light argues that the Commission has no jurisdiction over its claims process because the Commission has no authority to award damages.  While it is true that the Commission cannot award damages, customer service falls squarely within our jurisdiction.  

In this case, Duquesne Light’s agent provided Ms. Lolly with a phone number and a claim form.  Tr. at 11.  Before she could submit all the required information for her claim, the claim was denied.  Tr. at 13, 19, 61, 62.  Duquesne Light’s witness testified that Duquesne Light retains a law firm to handle these claims, that she did not remember the content of any of the conversations with Ms. Lolly, and that she relied solely on information sent to her from Duquesne Light to make a decision concerning the claim.  Tr. at 67-70.    

We agree with the ALJ that Duquesne Light failed to deliver even a modicum of customer service by establishing a claims process that was no process at all. I.D. at 9.  Although the Complainant was sent a claim form and went through the effort to compare repair versus replacement costs of her appliances, her claim was summarily denied without considering any information or documentation from her.  Quality customer service is expected of all regulated utilities.  Because Duquesne Light violated Section 1501 by failing to provide reasonable or adequate customer service, we adopt the ALJ’s decision to impose a $250 civil penalty.  Accordingly, we deny Duquesne Light’s first Exception.  

In its second Exception, Duquesne Light states that the ALJ erred in finding that the Complainant satisfied her burden of proving that its investigation into the power surge on February 3, 2010 was unreasonable.  It averred that the Complainant did not make any complaints about the manner in which it responded to the service issue.  Exc. at 8.  Additionally, Duquesne Light opined that the record provides uncontroverted evidence that it performed a full investigation.  Although Mr. Paul, Duquesne Light’s field representative who investigated the power surge, did not find a definitive cause for the problem, he diligently reviewed the situation, talked to the customers involved, and replaced the transformer as a cautionary measure.  Exc. at 10, 11.                         

We agree with Duquesne Light that it conducted a proper investigation into the power outage.  The Complainant did not present any evidence during the hearing which demonstrated that Duquesne Light’s investigation of the power outage was unreasonable.  On the other hand, Duquesne Light presented evidence which demonstrated that it conducted a proper investigation.  Mr. Paul inspected the facilities, and he did not initially find any problems with the transformer or the other facilities.  Tr. at 33-35.  Upon further inspection, Mr. Paul noted that the neutral on the primary side of the transformer “spit a little” and appeared to be loose, which could have caused a loss of voltage at the transformer.  Tr. at 35, 38, 39.  

We note that neither the Code nor our Regulations require that public utilities provide flawless service.  Section 1501 of the Code requires public utilities to provide reasonable and adequate, not perfect, service.  A-Rize-N Management Co., LLC v. Pennsylvania American Water Co., Docket No. C-2009-2119162 (Order entered June 15, 2010).  While Duquesne Light was not able to find a definitive cause for the power surge, the record demonstrates that it conducted a thorough investigation and took precautionary measures to prevent the problem from occurring in the future.  Based on the information in the record, we grant Duquesne Light’s second Exception.     

Conclusion

		For the reasons discussed herein, we shall grant Duquesne Light’s  Exceptions, in part, and deny the Exceptions, in part, and modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Exceptions of Duquesne Light Company, filed December 6, 2010, are granted, in part, and denied, in part, consistent with this Opinion and Order.      

		2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued November 16, 2010, is modified, consistent with this Opinion and Order.

3.	That Duquesne Light Company shall pay a civil penalty in the amount of $250 by check or money order within twenty days from the entry date of this Opinion and Order.  Said check or money order shall be made payable to:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

		4.	That a copy of this Opinion and Order shall be served upon the Financial and Assessments Chief, Office of Administrative Services.

5.	That, upon payment of the civil penalty assessed in this matter, the proceeding docketed at C-2010-2167824 shall be marked closed. 
[image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  April 14, 2011 

ORDER ENTERED:  May 9, 2011
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