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HISTORY OF THE PROCEEDING

On May 19, 2010, Theresa Neibauer (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The complaint alleges that the Complainant has received a notice that her utility service is being terminated.  The complaint requests that the Commission order a payment arrangement with a lower payment per month than the amount the Complainant currently pays. 
The Respondent filed an answer with new matter on June 15, 2010.  The answer admits that the Respondent provides electric service to the Complainant at the address stated on the complaint.  The answer denies that the Complainant is entitled to a Commission-ordered payment arrangement.  According to the answer, the Complainant participates in the Respondent’s Customer Assistance Program (CAP).  Since the Complainant participates in the CAP, the Respondent contends that the Commission may not order a payment arrangement on CAP arrearages.

The new matter states that the Complainant enrolled in the Respondent’s CAP on June 23, 2005.  According to the new matter, the Complainant currently receives a 50% discount on her first 650 kWhs of electricity usage.  The new matter asserts that the Complainant’s account balance of $14,345.94 is all CAP arrearages.  The answer and new matter request that the Commission dismiss the complaint.  The Complainant did not file an answer to the Respondent’s new matter.  
On February 2, 2011, the Respondent filed a motion for judgment on the pleadings.  The motion states that the Respondent raised in new matter the following facts:  1) the Complainant has been enrolled in the CAP since July 23, 2005; 2) the Complainant is currently enrolled in the CAP; 3) the sum of $2,067.70 was forgiven on January 19, 2006; and 4) the Complainant’s balance of $14,345.94 consists solely of CAP arrearages.  The motion asserts that the Complainant never filed an answer to the new matter and therefore the facts set forth should be deemed admitted, pursuant to 52 Pa. Code §5.63(b).

The motion argues that, pursuant to 66 Pa. C.S. §1405(c), the Commission may not establish a payment arrangement for customers participating in a CAP.  According to the motion, there is no issue of material fact in this case and the Respondent is entitled to judgment as a matter of law.  The motion contends that the Complainant is seeking a payment arrangement but the Respondent’s new matter makes it clear that the Complainant participates in a CAP and is therefore ineligible for a Commission-ordered payment arrangement.  The motion requests that the Commission dismiss the complaint with prejudice.

By hearing notice dated March 30, 2011, the Commission scheduled a telephonic hearing for this matter on May 11, 2011 at 10:00 a.m. and assigned the case to Special Agent (SA) David Alexander.  SA Alexander issued a prehearing order dated March 31, 2011, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  By hearing notice dated April 8, 2011, the Commission cancelled the telephonic hearing scheduled for May 11, 2011.

By notice dated April 8, 2011, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed an answer to either the Respondent’s new matter or its motion for judgment on the pleadings.  The motion for judgment on the pleadings is ready for decision.  For the reasons set forth below, I will grant the motion for judgment on the pleadings and dismiss the complaint.

FINDINGS OF FACT



1.
The Complainant in this case is Theresa Neibauer.


2.
The Respondent in this case is PECO Energy Company.



3.
On May 19, 2010, the Complainant filed a complaint with the Commission against the Respondent.


4.
The Respondent filed an answer with new matter on June 15, 2010. 


5.
On February 2, 2011, the Respondent filed a motion for judgment on the pleadings.


6.
The Complainant did not file an answer to the Respondent’s new matter.


7.
The Complainant did not file an answer to the Respondent’s motion for judgment on the pleadings.  

DISCUSSION

The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1)  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against her only those facts she specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985)
I will view the factual averments in the complaint in this case as true for purposes of disposing of the motion for judgment on the pleadings.  The sole factual averment is that the Complainant has received a notice that her utility service is being terminated.  The complaint requests that the Commission order a payment arrangement for the Complainant with a lower payment per month than the amount the Complainant currently pays.



In its answer and new matter, the Respondent asserts that the Complainant participates in its CAP.  Specifically, the Respondent’s new matter alleges the following facts:  1) the Complainant has been enrolled in the CAP since July 23, 2005; 2) the Complainant is currently enrolled in the CAP; 3) the sum of $2,067.70 was forgiven on January 19, 2006; and 4) the Complainant’s balance of $14,345.94 consists solely of CAP arrearages.  Since the Complainant has not filed an answer to the Respondent’s new matter denying these factual allegations, I will deem the allegations admitted pursuant to 52 Pa. C.S. §5.63(b).   


Taking the factual averment in the complaint and the admitted facts in the new matter together, there is no genuine issue as to a material fact.  The Complainant has received a notice that her utility service is being terminated and in response requests a payment arrangement with lower monthly payments than what she currently pays.  The Complainant is currently enrolled in the Respondent’s CAP and her account balance consists solely of CAP arrearages.  Based on these undisputed facts, the Respondent is entitled to judgment as a matter of law.  The provisions of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418, mandate this result.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418, applies to this proceeding.  The Commission has the authority to establish payment arrangements, pursuant to 66 Pa. C.S. §1405(a), within the strict guidelines set forth in 66 Pa. C.S. §1405(b) which reads as follows:  

(b)
Length of payment agreements.--The length of time for a 

customer to resolve an unpaid balance on an account that is subject 

to a payment agreement that is investigated by the commission and 

is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.


However, the Commission has no authority to establish a payment arrangement where a customer is enrolled in a utility’s CAP.  The provision at 66 Pa. C.S. §1405(c) states as follows:
(c)
Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

Section 1403 of the Public Utility Code, 66 Pa. C.S. §1403, defines a CAP as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

The Complainant participates in the Respondent’s CAP and receives a monthly discount on her utility charges.  The Respondent’s CAP meets the requirements of 66 Pa. C.S. §1403.  Therefore, the Commission lacks the authority to establish a payment arrangement for the Complainant and her complaint must be dismissed.  I will enter the following order.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701


2.
The Commission has no authority to order a payment arrangement for a customer enrolled in a CAP.  66 Pa. C.S. §1405(c)


3.
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.102 govern motions for judgment on the pleadings.

4. 
A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1) 

5.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401‑1418, applies to this proceeding.  

6.
The Respondent’s CAP meets the requirements of 66 Pa. C.S. §1403.  

7.
It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2010-2179572 is dismissed without hearing.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion for judgment on the pleadings filed by PECO Energy Company at Docket No. C-2010-2179572 is granted.



2.
That the complaint of Theresa Neibauer at Docket No. C-2010-2179572 against PECO Energy Company is dismissed.



3.
That the record at Docket No. C-2010-2179572 is marked closed.

Date:
April 21, 2011




____________________________________



David A. Salapa



Administrative Law Judge
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