BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



First Millenium, LLC, Complainant		:
						:
	v.					:	Docket No. C-2010-2205039
						:
PECO Energy Company, Respondent	:



INITIAL DECISION DISMISSING COMPLAINT


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On October 8, 2010, First Millenium, LLC, (First Millenium or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket Number C‑2010‑2205039.  The Complaint disputed charges billed by PECO for electrical service at 1423 S. Napa Street, Philadelphia, Pennsylvania.

		The Complaint was served on PECO October 20, 2010, by the Commission's Secretary's Bureau.

		On November 8, 2010, PECO filed an Answer (Answer) to the Complaint which denied that there were incorrect charges on Complainant’s bill and averred that Complainant is responsible for the outstanding balance due.  PECO also filed New Matter along with a notice to plead, which averred that Complainant had previously filed an identical informal Complaint with the Commission’s Bureau of Consumer Services (BCS) to dispute charges (Case No. 2501986), and that the BCS had determined that there was no basis for that informal Complaint and, accordingly, dismissed that Complaint.[footnoteRef:1]  PECO asked that the formal Complaint be dismissed with prejudice. [1:  	While this statement is correct, it does not go far enough to explain the action of the BCS.  The BCS identified the Complainant’s account as a commercial account, and by letter dated August 21, 2010, closed two informal Complaints filed by First Millenium and advised the Complainant that its recourse was to file a formal Complaint with the Commission.] 


		Also on November 8, 2010, PECO filed and served its Preliminary Objection (Preliminary Objection), arguing that the present Complaint should be dismissed for failure on the part of First Millenium to follow the Commission’s procedural rules in that First Millenium is not represented by an attorney as required by the Commission’s regulations at 52 Pa. Code 
§§ 1.21-1.22.

		The Complainant’s Reply to New Matter and an Answer to PECO’s Preliminary Objection were due by November 29, 2010, as November 28, 2010 was a Sunday.  The Complainant has never filed a Reply, an Answer, or any responsive pleading to PECO’s New Matter and Preliminary Objection. 

		 By Motion Judge Assignment Notice dated January 3, 2011, PECO’s Preliminary Objection was assigned to me for a ruling.

		On February 11, 2011, an Order Denying Preliminary Objection issued in this case affording the Complainant twenty (20) days from the date of issuance of that Order to comply with the Commission's regulations at 52 Pa. Code §§ 1.21-1.22 by retaining counsel and causing to be filed by counsel a responsive pleading to the New Matter of PECO Energy Company at Docket Number C-2010-2205039.  The February 11, 2011 Order specifically stated that: “In the event that First Millenium, LLC, fails to comply with this Order, the formal Complaint filed at Docket Number C-2010-2205039 may be dismissed for failure to prosecute the Complaint.”  Over forty days have now passed since the issuance of Order of February 11, 2011, and the Complainant has not complied with the terms of that Order.

		This case is now ready for decision.


FINDINGS OF FACT

		1.	The Complainant is First Millenium, LLC, a limited liability company registered with the Pennsylvania Department of State but with a mailing address of P.O. Box 265, Cherry Hill, New Jersey.  

		2.	The Respondent is PECO Energy Company.

		3.	Complainant received electric service at 1423 S. Napa Street, Philadelphia, Pennsylvania, from the Respondent, PECO Energy Company.

		4. 	The Complainant previously filed two informal Complaints with the Commission’s BCS to dispute charges for electric service at 1423 S. Napa Street, Philadelphia, Pennsylvania, but the BCS determined that it did not have the authority to consider the Complaints.  By letter dated August 21, 2010, the BCS dismissed the Complaints.

		5.	On October 8, 2010, the Complainant filed a formal Complaint against PECO.

		6.	On November 8, 2010, PECO filed an Answer and New Matter to the Complaint and a Preliminary Objection.

		7.	On February 11, 2011, an Order Denying Preliminary Objection issued in this case affording the Complainant twenty (20) days from the date of issuance of that Order to comply with the Commission's regulations at 52 Pa. Code §§ 1.21-1.22 by retaining counsel and causing to be filed by counsel a responsive pleading to the New Matter of PECO Energy Company at Docket Number C-2010-2205039.

		8.	To date, no attorney at law admitted to practice before the Supreme Court of Pennsylvania or not licensed in this Commonwealth but who may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules has entered an appearance on behalf of the Complainant in this case.

		9.	To date, no attorney at law has filed a Reply, an Answer, or any responsive pleading to PECO’s New Matter on behalf of the Complainant.

DISCUSSION

		In its formal Complaint, First Millenium maintains that there are incorrect charges on its bill from PECO.  In the verification of the Complaint, an individual identified as Elaine Luckin has signed as a “Member.”  First Millenium is not represented by an attorney at law admitted to practice before the Supreme Court of Pennsylvania or by an attorney not licensed in this Commonwealth but who may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules.  Thus, First Millenium is not in compliance with the Commission’s regulations at 52 Pa. Code §§ 1.21-1.22.  

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This is an adversarial proceeding, and the Complainant, as a corporate entity, is required to be represented by counsel.  

		By the Order dated February 11, 2011, the Complainant was made aware of the requirement of the Commission’s regulations at 52 Pa. Code §§ 1.21-1.22.  First Millenium was afforded an opportunity to comply with the Commission’s regulations at 52 Pa. Code §§ 1.21‑1.22 and to prosecute its Complaint but has failed to do so.  A check with the Secretary’s Bureau on the date of this Initial Decision, fully forty days after the issuance of the Order of February 11, 2011, confirms that no entry of appearance by counsel on behalf of the Complainant has been made, and no Answer to PECO’s New Matter has been filed.

		In this proceeding, Complainant bears the burden of proving by substantial evidence that it is entitled to relief.  Stammel v. P.G. Energy, Docket No. C-2002-7994 (Order entered May 21, 2003); Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995); and 66 Pa. C.S. § 332(a).  By failing to retain counsel, and by failing to appear and present any evidence in support of the Complaint, Complainant has failed to meet this burden.  Thus, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).  Accordingly, the merits of the Complaint will not be addressed.  Jones v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-2005-4885 (Order entered February 14, 2006); and Mya Lau v. PPL Electric Utilities Corp., Docket No. F-01816882 (Order entered October 19, 2005).

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.   66 Pa. C.S. § 701.

		2.	According to the Commission's regulations at 52 Pa. Code §§ 1.21-1.22., persons in a formal, adversarial proceeding must be represented by an attorney at law admitted to practice before the Supreme Court of Pennsylvania or by an attorney not licensed in this Commonwealth but who may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules.

		3.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

		4.	By failing to retain counsel and to appear and be heard on its Complaint, Complainant has failed to comply with 52 Pa. Code §§ 1.21-1.22 and has failed to meet its burden of proving that it is entitled to relief.  66 Pa. C.S. § 332(a).


ORDER

		THEREFORE,

		IT IS ORDERED:

		1. 	That the formal Complaint of First Millenium, LLC, filed at Docket Number C-2010-2205039 is dismissed with prejudice for failure to comply with 52 Pa. Code §§ 1.21-1.22, and for failure to prosecute the Complaint.

		
Date:	March 23, 2011				_____________________________
							Dennis J. Buckley
								Administrative Law Judge
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