BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Paul V. Mosley					:
							:
	v.						:		C-2010-2163629
							:
PECO Energy Company				:



INITIAL DECISION GRANTING MOTION FOR JUDGMENT ON THE PLEADINGS AND DISMISSING COMPLAINT


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On March 4, 2010, Paul V. Mosley (Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket Number C-2010-2163629.  The Complaint alleged a loss of income and requested the establishment of a new payment plan.

		The Complaint was served on PECO March 12, 2010, by the Commission's Secretary's Bureau.

		On April 1, 2010, PECO filed an Answer (Answer) to the Complaint which averred that the Complainant is already enrolled in PECO’s Customer Assistance Program (CAP) and so is not eligible for a Commission ordered payment agreement.  66 Pa. C.S. § 1405(c).  PECO asked that the formal Complaint be dismissed.

		On January 27, 2011, PECO filed and served its Motion for Judgment on the Pleadings (Motion), arguing that the present Complaint should be dismissed pursuant to 66 Pa. C.S. § 1405(c) in that the Complainant is not eligible for a Commission ordered payment agreement, and because the Complainant has failed to state a claim upon which relief can be granted.  Motion at 2.

		By Motion Judge Assignment Notice dated March 10, 2011, PECO’s Motion was assigned to me for a ruling.  

		This matter is now ready for decision.

FINDINGS OF FACT

		1.	The Complainant listed at the docket of this proceeding is Paul V. Mosley, though Tanya Mosley is also identified as a Complainant in this case.[footnoteRef:1]   [1:  	Complainant Paul V. Mosley states that his wife died in October, 2009; however, it is not clear on the face of the Complaint whether Tanya Mosley is the deceased wife of Paul V. Mosley.] 


		2.	The Respondent is PECO Energy Company.

		3.	Complainant receives electric service at 35 East 23rd Street, Chester, Pennsylvania, from the Respondent, PECO Energy Company.

		4. 	On March 4, 2010, the Complainant filed a formal Complaint against PECO.

		5.	On April 1, 2010, PECO filed an Answer to the Complaint.

		6.	On January 27, 2011, PECO filed a Motion for Judgment on the Pleadings Docket Number C-2010-2163629.

		7.	To date, the Complainant has not filed a Reply, an Answer, or any responsive pleading to PECO’s Motion for Judgment on the Pleadings.

		8.	Complainant has a history of missed payments, owes PECO over $13,650.00, and is enrolled in PECO’s CAP.  PECO Answer at 1, ¶4; Motion at 2, ¶ 4.

DISCUSSION

		In this case, PECO has filed a Motion for Judgment on the Pleadings requesting that the Complaint be dismissed because the Commission cannot grant the requested relief.[footnoteRef:2]  The Commission's Rules of Administrative Practice and Procedure permit the filing of Motions for Judgment on the Pleadings.[footnoteRef:3]   [2:  	In its Motion, PECO refers to “New Matter” raised in PECO’s Answer of April 1, 2010.  This must be an error as no New Matter was raised with PECO’s Answer.
]  [3:  	While the question of whether the Commission is legally empowered to grant the requested relief is properly raised, it may have been more in accord with procedure for PECO to have filed a preliminary objection in that regard rather than a Motion for Judgment on the Pleadings.   52 Pa. Code § 5.62(b).  ] 


		PECO filed its Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.  That Commission regulation provides as follows: 

§ 5.102. Motions for summary judgment and judgment on the pleadings.

(a) Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b) Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions.

*	*	*

(d) Decisions on motions.

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

		There is no genuine issue as to a material fact in this proceeding.  In both its Answer to the Complaint and in its Motion, PECO averred that the Complainant was enrolled in PECO's CAP.  The Complainant has never denied this.  Indeed, the Complainant has not filed a responsive pleading to PECO’s Motion.  The record in this case, which consists of the Complaint and PECO’s Answer and attachments, all support the finding that the Complainant is enrolled in PECO’s CAP.   

		PECO is also entitled to judgment as a matter of law.  In its Motion for Judgment on the Pleadings, PECO maintained that no further payment arrangements should be granted to the Complainant since, pursuant to 66 Pa.C. S. § 1405(c), customers enrolled in the CAP are not entitled to Commission ordered payment terms. Thus, PECO requested that the Complaint be dismissed because it fails to state a claim upon which relief may be granted.

		The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq., applies to this proceeding.  That law provides strict guidelines that the Commission must follow in handling customer complaints.  Although the Commission retains general jurisdiction over the rates and services of jurisdictional utilities, the General Assembly stated that the Commission lacks the power to establish payment arrangements for customers participating in CAP programs offered by public utilities. Section 1405(c) of the Public Utility Code, 66 Pa.C.S. § 1405(c), states as follows: 

1405 (c) Customer Assistance Programs -- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

		The Commission has jurisdiction over the service provided by public utilities, including their rates and billing practices.  Section 1405(c) does not remove the Commission's jurisdiction; however, it limits the Commission's power to grant the requested relief, establishing a payment arrangement, when the customer is a participant in the utility's CAP program.

		In Deborah Blocker v. Duquesne Light Company, Z-01645063 (Order Entered May 20, 2005), the Commission stated the following: 

Pursuant to Section 1405(c) of the Code, 66 Pa.C.S. § 1405(c), no payment agreement may be established for CAP customers.  Since the Complainant is a CAP customer, the Commission cannot order a payment arrangement Id. at 6.

		Because Section 1405(c) states that CAP rates shall not be the subject of a payment arrangement negotiated or approved by the Commission, the Complainant is bound by the terms of PECO's CAP program which governs how missed payments will be treated.  The Commission is precluded from directing PECO to offer or modify any payment agreement with the Complainant.
 
		In sum, it is undisputed that the Complainant is a CAP customer and that he wants a payment arrangement.  PECO, the moving party, is entitled to judgment as a matter of law since the Commission cannot direct PECO to modify the payment arrangement with a CAP customer.  Blocker, supra; Lynn Gillis v. PECO Energy Company, Docket No. C-2008-2030074 (Order entered February 20, 2009), Cheri Turnquest v. PECO Energy Company, Docket No. C‑2008-2075239 (Order entered June 5, 2009, affirming Initial Decision issued March 13, 2009).  

		Finally, Section 703(b) of the Pennsylvania Public Utility Code authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Since the Commission cannot provide relief to the Complainant, a hearing is not in the public interest.  Consequently, the Complaint is dismissed pursuant to 66 Pa.C. S. § 703(b) without a hearing.

CONCLUSIONS OF LAW

		1.	 The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa.C.S. § 701.

		2. 	Parties may file Motions for Judgment on the Pleadings in accordance with the Commission's regulations. 52 Pa. Code § 5.102.

		3.	 The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq., applies to this proceeding.

		4.	 The Commission lacks the authority to establish payment arrangements for customers participating in customer assistance programs offered by public utilities, pursuant to 66 Pa.C.S. § 1405(c).

		5. 	A Motion for Judgment on the Pleadings may be granted in cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law. 52 Pa. Code § 5.102(d)(1).

		6. 	There are no genuine issues of material fact in this case, and the moving party is entitled to judgment as a matter of law.

		7.	 The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest. 66 Pa.C. S. § 703(b).


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Judgment on the Pleadings filed on January 27, 2011 by PECO Energy Company at Docket No. C-2010-2163629 is granted.

		2.	That the Complaint filed by Paul V. Mosley against PECO Energy Company at Docket No. C-2010-2163629 is hereby dismissed for legal insufficiency.

		3.	 That this matter be marked closed.


Date:	March 29, 2011				____________________________________
							Dennis J. Buckley
								Administrative Law Judge
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