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HISTORY OF THE PROCEEDINGS


On April 30, 2010, Jimmy L. Thompson (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  The Complainant essentially alleged that in 2009 the Respondent came to his home to change his meter, and that since then he had received large bills.  He asked that the Commission look into this billing practice and that he could not pay for the Respondent’s mistake.


The Respondent filed an answer dated May 25, 2010, to the complaint.  It stated that it did not install the wrong meter at the Complainant’s residence, but that the original Automatic Reading Device (ARD) was programmed incorrectly and only transmitted half of the gas passing through it.  It also stated that it had provided the Complainant a credit adjustment of $5,878.55, reducing the amount of the bills to $2,409.39.


On February 15, 2011, at 10:00 a.m., a hearing was scheduled on the complaint.  The Complainant proceeded unrepresented.  He testified on his own behalf and introduced no exhibits into the record.  The Respondent was represented by Laureto Farinas, Esquire, who presented the testimony of one witness and introduced four exhibits which were admitted into the record.



On March 18, 2011, through counsel for the Respondent, I asked the Respondent’s witness to clarify which or both of the metering equipment (AMR or meter or both) were calibrated to a one-foot drive.  On March 25, 2011, I received the responses, which will be marked as PGW Exhibit 5 and will be admitted into the record.



The record was closed on March 25, 2011.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes service at 1516 Beverly Road, Philadelphia, Pennsylvania (N.T. 3; PGW Exhibit 1).



2.
The Complainant lives at this address with his wife, daughter and grandson (age 7) (N.T. 8, 9).  



3.
The Complainant’s gas appliances consist of a stove, a hot water tank, and a heater (N.T. 9, 10).



4.
The Complainant’s home is a row brick house consisting of two stories and a basement (N.T. 10).  



5.
On May 10, 1993, a gas meter, and shortly after that, an automatic meter reading (AMR) device were installed at the Complainant’s home.  The Respondent uses readings from the AMR device, which was attached to the top of the Complainant’s meter, to render his bills (N.T. 18; PGW Exhibit 2).


6.
In July 2009, during the Respondent’s meter exchange program because of age, the Complainant’s AMR device was discovered to be set at a one-foot drive, meaning that his AMR device was only recording half of the gas passing through it (N.T. 18, 19, 30-32)


7.
An AMR device is attached to a meter.  Once attached, the gas that passes through the meter is driven into the AMR, forcing the device dials to move.  The device used in residential properties has two settings:  a one-foot drive and a two-foot drive.  Before, in order to synchronize the device with residential meters, the Respondent had to program the device to function at the two-foot drive.  When the device was programmed at a one-foot drive, it measured the gas passing through it, but only half of the gas that passed through the meter.  To avoid errors in programming, the Respondent has altered the handheld device so it no longer gives a technician a choice of one or two-foot drive (PGW Exhibit 5).


8.
The old meter that was removed from the Complainant’s residence was tested for accuracy on July 2, 2009 and was found within the 2% tolerance levels (PGW Exhibit 5).  


9.
On August 14, 2009, the Respondent issued a make-up bill of $8,287.94 for the gas unbilled (N.T. 20; PGW Exhibit 1).



10.
The Respondent completed the Complainant’s change of metering equipment on July 2, 2009 and generated another make-up bill of $2,409.39 on August 19, 2009 for 48 months from July 2, 2005 to July 2, 2009, excluding the gas used for the period before July 2, 2005 in accord with the Statute of Limitations (N.T. 19, 24-31; PGW Exhibits 1 and 2).



11.
The Complainant will pay $50.19 a month ($2,409.39/48 months), in addition to his current monthly bill, in order to retire the make-up bill of $2,409.39 (N.T. 38).



12.
The Complainant’s gas use, with the AMR being set at a one-foot drive and a two-foot drive, before and after July 2, 2009 can be summarized as follows:
	   DATES
	
	  METER READINGS
	
	NUMBER

OF DAYS
	USAGE 

IN CCF*
	DOMESTIC USAGE CCF*
	HEAT USAGE
	NUMBER DEG. DAYS**
	C.F.D.D.***

	FROM
	TO
	FROM
	TO
	
	
	
	
	
	

	Usage on current meter #1573908 – set at correct two foot drive

	7/02/09
	1/24/11
	1046
	2011
	571
	965
	217
	748
	6834
	10.9

	Usage on old meter – set at one-foot drive

	6/22/06
	6/22/07
	4228
	4573
	365
	345
	139
	206
	4414
	 4.7

	6/22/07
	6/20/08
	4573
	4869
	364
	296
	138
	158
	4270
	 3.7

	6/20/08
	6/22/09
	4869
	5219
	367
	350
	139
	211
	4619
	 4.6

	

	*     CCF  =  hundred Cubic feet

	**   Degree days - an index of energy consumption for heating.  It indicates the number of degrees the average temperature drops below 65° F.

	*** CFDD equals cubic feet of gas used per degree day


(N.T. 39-44; PGW Exhibit 3).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing is incorrect or that the Respondent fails to comply with the Commission’s regulations on meter reading and estimated billing.



In part, the Commission’s regulations, 52 Pa. Code §§56.12 and 56.14, provide as follows:

§56.12.  Meter reading; estimated billing; ratepayer readings.

Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.

*
*
*

    (5)  Remote reading devices for water, gas and electric utilities.  A utility may render a bill on the basis of readings from a remote reading device under the following conditions:

*
*
*

    (ii)  When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the utility may render a bill for the uncollected amount.  If the rebilling exceeds the otherwise normal estimated bill by at least 50% and at least $50, the utility shall comply with §56.14 (relating to previously unbilled utility service).

§56.14.  Previously unbilled utility service.

When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:
    (1)  The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.
    (2)  The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:

    (i)  The period during which the excess amount accrued.

    (ii)  Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



Under these provisions, a utility may render a make-up bill for previously underbilled service caused by an error in the registration of a remote reading device or a meter.  A customer may choose the payment period either the period during which the unbilled amount accrued or the service billed in any one billing period is not greater than the normal amount plus 50%.


The Complainant disputed the large make-up bill (he did not know the amount), which was issued for the period of 4 years between July 2, 2005 and July 2, 2009.  He simply argued that the Respondent made the mistake and that the Respondent had to pay for it.  He should not be held responsible for the Respondent’s mistake.


The Respondent admitted making a mistake when it installed the metering equipment at the Complainant’s residence.  It set the Complainant’s AMR device at a one-foot drive, which means that only half of the gas use passed through the meter and that the Complainant was underbilled.  Further, the gas used per degree day (10.9) on the new AMR device set at the correct two-foot drive is more than double the gas used per degree day (4.7, 3.7 and 4.6) on the old AMR device set at the incorrect one-foot drive.  The Respondent also testified that on August 19, 2009, it issued a bill of $2,409.39 for 48 months’ use of gas between July 2, 2005 and July 2, 2009, excluding the gas used before July 2, 2005 in accord with the statute of limitations.


From the testimony above, I conclude that the Respondent’s explanations for the mechanical function of the Complainant’s old AMR device are reasonable, and that it is only fair that he pay for the service he has received.  


Error or mistake in the registration of a remote reading device or a meter does not absolve a ratepayer from his or her duty to pay for the service received.  Both the Respondent’s make-up bill and the required monthly payment on the make-up bill ($50.19) (N.T. 38, 39) are reasonable and authorized by the Code and the Commission’s regulations.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has failed to sustain his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Jimmy L. Thompson against Philadelphia Gas Works at Docket No. F-2010-2174344 is dismissed.



2.
That the Complainant shall pay the Respondent the current monthly bill and $50.19 on the arrearage until the arrearage is paid in full.

Date:
     April 8, 2011     



___________________________________








Ky Van Nguyen








Administrative Law Judge
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