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HISTORY OF THE PROCEEDING


On August 4, 2010, John Coyle (complainant) filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) indicating that he is seeking removal of a new utility pole and “an amicable resolution to the running of power lines in accordance with zoning ordinances and PECO Tariff regulations.”  In his Complaint, the complainant detailed how PECO installed a 40-foot utility pole on a two-foot piece of property between his driveway located at 358 Highland Avenue and the driveway that provides access to both 354 and 356 Highland Avenue.  Complainant alleged that PECO placed this new utility pole on this strip at the behest of the owner of 356 Highland Avenue without first consulting him or the residents of 354 Highland Avenue.  Complainant further alleged that PECO never surveyed the property before installing the pole, that the pole may be on his property, that any connection of wires from the existing utility pole on his property to the new pole may fall outside of the right-of-way, that the placement of this pole may be in violation of an Easttown Township Zoning Ordinance, that PECO did not consider township aesthetics when placing the pole, that the location of this new utility pole may be unsafe, and that by approving the location for this pole, PECO has put the complainant at odds with his neighbors.  As relief, complainant wants the Public Utility Commission (PUC) to have PECO remove the new utility pole immediately.


On August 26, 2010, respondent filed an answer indicating that PECO was investigating the facts of the Complaint and possible resolutions, and that it would file a more detailed response when additional information becomes available.  Additionally, respondent explained that the disputed service cable originally ran from the street to 356 Highland Avenue, across that house and back to 354 Highland Avenue, which is located directly behind 356 Highland Avenue.  PECO further explained that the customers at 356 Highland Avenue had some remodeling work done on their home; that due to the remodeling work the service entrance was moved to the other side of 356 Highland Avenue; that as a result of the relocation of the electrical service entrance to 356 Highland Avenue the cable providing service to 354 Highland Avenue also had to be relocated; that in order to achieve the required clearance, PECO installed a new pole in accordance with an easement granted by the property owner; and that according to PECO’s records, the pole is not located on the complainant’s property.
By Hearing Notice dated August 27, 2010, a hearing was scheduled for Friday, December 3, 2010 at 2:00 p.m. and the matter was assigned to Administrative Law Judge Charles E. Rainey, Jr.  On August 30, 2010, Administrative Law Judge Rainey issued a Prehearing Order which set forth the procedure with respect to the granting of continuances and other procedural practices and requirements pertaining to the hearing. 

By Hearing Change Notice dated September 14, 2010, the matter was re-assigned to me.  By Hearing Cancellation/Reschedule Notice dated September 14, 2010, the hearing was rescheduled for Wednesday, December 22, 2010, at 10:00 a.m.


The hearing was held as scheduled on December 22, 2010.  Complainant and his wife Elizabeth appeared pro se and both testified.  Complainant offered five exhibits, four of which were admitted into evidence.  Respondent appeared and was represented by Tishekia Williams, Esquire, who presented the testimony of Leo Joerger, a PECO Design and Construction Consultant.  Respondent offered three exhibits which were all admitted into evidence.



The Record in this case consists of a 79 page transcript and seven exhibits.  The record in this case closed on January 11, 2011 when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is John Coyle.  Complainant and his wife, Elizabeth, reside at 358 Highland Avenue, Berwyn, PA 19312.
2. The respondent in this case is PECO Energy Company.
3. The complainant’s next door neighbors are the Concannons.  The Concannons reside at 356 Highland Avenue, Berwyn, PA 19312.  (Tr. 10).
4. The Concannons own a “flag lot,” meaning that there is a home located directly behind their property.  (Tr. 9).
5. The O’Maras reside at 354 Highland Avenue, Berwyn, PA 19312.  The O’Mara home is located directly behind the Concannon home.  (Tr. 9-10).

6. Prior to April 2010, the O’Mara’s electrical service came from a wire that extended from a utility pole to the first floor rear of the Concannon home, which then continued to the “lower peak” of the O’Mara home.  (Tr. 10, 14, 45, 48, Complainant Exhibit B).
7. In early 2010, the Concannons remodeled the first floor of their house.  The Concannons removed an existing covered porch and then constructed a one-story addition off the rear of their home.  (Tr. 37).

8. In order to complete the roofing and siding on the new addition, the contractors removed the electrical connection from the Concannon home that also connected to the O’Mara home.  (Tr. 38-39).
9. During the renovation project, a PECO Design and Construction Consultant was brought in to develop a new service design for the Concannon’s home.  (Tr. 71).
10. PECO standards prohibit service connections that feed from one house to another.  (Tr. 49-50, 67). 

11. The PECO Consultant determined that the original electrical connection between the Concannon and O’Mara homes was a non-standard electrical hook-up.  (Tr. 44-45).  
12. The PECO Consultant considered several alternative service designs for the Concannon and O’Mara homes.  (Tr. 51-52).
13. To provide service to both the Concannon and O’Mara homes, PECO installed a 40-foot tall utility pole next to the Concannons’ driveway.  (Tr. 44, 56).  PECO next tapped into a wire spanning between utility poles in front of the complainant’s and Concannons’ homes and then connected a wire between that mid-span tap and the new 40-foot utility pole, a span of approximately 110-feet.  (Tr. 25-26, 45-46).  PECO next ran service wires to both the Concannon and O’Mara homes.  (PECO Exhibit 1, Complainant Exhibits B & C).
14. PECO ran the wire from the mid-span tap to the new utility pole in order to keep the new wire off of the complainant’s property.  (Tr. 45-46).  

15. The minimum vertical clearance for service over a driveway is 12-feet, 6-inches when the voltage is less than 300V to ground.  (Tr. 55-56, 62, PECO Exhibit 2).
16. PECO connected the wire between the mid-span tap and the new 40-foot utility pole at a height between 23 and 25 feet.  (Tr. 56).

17. PECO installed a 40-foot pole to accommodate the height of the service wire coming in and to ensure that the new wires were out of sight above the second story windows.  (Tr. 50, 56).
18. PECO consults applicable right-of-way charts and obtains input from the property owner when determining where to place a new facility.  (Tr. 72).

19. A blanket right-of-way for a property gives PECO the authority to place a pole anywhere on that property.  (Tr. 46).

20. The PECO Consultant reviewed PECO’s records and found that PECO has a blanket right-of-way for the Concannon property.  (Tr. 46).
21. The Concannons signed a Right-Of Way agreement dated March 29, 2010, in which they granted PECO the right to place the new utility pole anywhere on their property.  (Tr. 46-47, PECO Exhibit 3).

22. PECO installed the new utility pole on the Concannon’s property next to a fence that stands between the Concannons’ and complainant’s driveways.  (Tr. 47, PECO Exhbit 1, Complainant Exhibit C).
23. The new utility pole is located 15-feet from the complainant’s back deck and is also next to his children’s play area.  (Tr. 15-16).

24. The complainant contacted the PECO Consultant with his concerns about the location of the new utility pole.  (Tr. 44-45).
25. The complainant is concerned that the new utility pole may be on his property.  (Tr. 13).

26. The complainant is not certain that the new utility pole is on his property.  (Tr. 12, 13).
27. The complainant did not have a survey done to determine if the new utility pole encroaches on his property.  (Tr. 13, 30).
28. Section 6.1(b) of PECO’s Tariff Electric provides that “[w]here the Company has distribution facilities of adequate capacity on the highway or in other trunk line location adjacent to the premises to be served, it will provide, own and maintain standard service-supply lines as follows . . . [a] single span of aerial open wire or cable construction to the first suitable support of the customer, nominally 100-feet inside the property line of the customer.”  (Complainant Exhibit D).
29. Section 6.1(b) of PECO’s Tariff Electric establishes that PECO is responsible for the cost of the first 100-feet of wire inside of a customer’s property line.  (Tr. 53).
DISCUSSION
The Public Utility Code, 66 Pa. C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  In this proceeding, the complainant is the proponent of a rule or order and thus bears the burden of proving by a preponderance of the evidence that respondent has violated the Public Utility Code or a regulation or order of the Commission.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. 1950).  Complainant also must establish that the particular respondent named in the complaint is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).

In addition to determining whether the complainant has satisfied the burden of proof, care must be exercised to ensure that any findings of fact necessary for the Commission’s decision are supported by substantial evidence.  2 Pa. C.S.A. § 704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. Ct. 1984).

In his Complaint and at the hearing, the complainant argued that PECO may have violated an Easttown Township Zoning Ordinance when it installed the new utility pole.  However, municipalities do not possess power to zone with respect to utility structures other than buildings, and in that instance, only after the Public Utility Commission has reached a determination with respect to the public convenience need for the building.  South Coventry Twp. v. Philadelphia Elec. Co., 504 A.2d, 368, 371 (Pa. Cmwlth. Ct. 1986).  Since the instant Complaint involves facilities and not a building, the municipality does not have authority to determine the location of the utility pole.
The complainant also raised concerns over the possibility that PECO inappropriately installed this utility pole on his property rather than his neighbor’s property, as well as several safety concerns.  PECO is required by law to provide its customers and the public with adequate and reasonable service.  Section 1501 of the Public Utility Code, 66 Pa.C.S.A. § 1501, provides, in relevant part:

§ 1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

Interpreting this provision in West Penn Power Co. v. PA Public Utility Comm’n, 478 A.2d 947 (Pa Cmwlth. Ct. 1984), the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted).
478 A.2d at 949.

The statutory definition of “service” is to be broadly construed.
  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  In applying the facts to the law, the issue becomes whether PECO’s actions as described in the Complaint rise to the level of unsafe or unreasonable service that constitutes a violation of the Public Utility Code.  

In his Complaint and at the hearing, the complainant argued that PECO may have placed the 40-foot utility pole on his property.  He stated that PECO did not exercise due diligence in determining the location for the new pole, and also that he felt PECO should have surveyed the property to determine the proper location for the new pole.  However, the complainant acknowledged that he did not have a survey completed to determine if the new utility pole is on his property and that he is not certain if it actually is on his property.  Instead, he based his assertion on his review of a plot plan and his own measurements from the edge of his driveway to the new utility pole.  Consequently, since the complainant did not have a survey completed to determine if the new utility pole is actually on his property and acknowledged that he is not certain if this pole is on his property, it is clear that he has not met his burden of proving that PECO encroached upon his property when it installed this utility pole.

The complainant also argued that the proximity of the new utility pole to his back deck and his children’s play area poses a safety risk.  The complainant further argued that he is concerned about the height of the new wire that hangs over his driveway, arguing that the wire is a short distance over his head when he enters and exits through his driveway-side door.  Additionally, the complainant argued that the 110-foot wire span from the street to the new utility pole is too long and is a direct violation of Section 6.1(b) of PECO’s tariff, which he interpreted as limiting a wire span to no longer than 100-feet.  Lastly, the complainant argued that he believes the new utility pole could shift over time and cause his driveway to crack.
Although the complainant argued that the location of the pole poses a safety risk because of its proximity to his children’s play area and his back deck, and also that he is concerned that the pole may shift and crack his driveway, the complainant could not identify any specific problem that the new utility pole has actually caused, other than it is aesthetically displeasing.  Additionally, although the complainant is concerned about having a wire over his head when he uses the driveway side entrance on his house, PECO’s witness’ testimony demonstrated that PECO placed the new wire well above the 12-foot, 6-inch minimum vertical clearance required by PECO guidelines.  Lastly, contrary to the complainant’s arguments, PECO’s witness’ testimony demonstrated that Section 6.1(b) of PECO’s Tariff Electric provides that PECO is responsible for the first 100-feet of wire inside of a customer’s property line, and there is not a limitation on how long a wire may be.  
Although the complainant raised the argument that the new utility pole may encroach on his property, he did not offer anything to demonstrate that PECO actually installed it on his property.  The evidence supplied at the hearing demonstrated that PECO installed the new utility pole on his neighbor’s property with his neighbor’s signed right-of-way granting PECO the authority to place the utility pole there.  Moreover, the complainant did not offer anything to demonstrate that his safety concerns related to this new utility pole were based on anything beyond speculation and aesthetic concern.  Clearly, the complainant did not show that respondent provided inadequate, inefficient, unsafe and unreasonable service in violation of Section 1501 of the Public Utility Code, 66 Pa. C.S.A. § 1501.
Accordingly, the complaint is dismissed in its entirety.  

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. Municipalities do not possess power to zone with respect to utility structures other than buildings, and in that instance, only after the Public Utility Commission has reached a determination with respect to the public convenience need for the building.  South Coventry Twp. v. Philadelphia Elec. Co., 504 A.2d, 368, 371 (Pa. Cmwlth. Ct. 1986).
6. When a complainant fails to prove that the respondent public utility has done or failed to do an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.  West Penn Power Co. v. PA Public Utility Comm’n, 478 A.2d 947 (Pa. Cmwlth. 1984).

7. Complainant has failed to sustain his burden of proof.
ORDER



THEREFORE, 



IT IS ORDERED:
1. That the Complaint of John Coyle against PECO Energy Company. at Docket No. C-2010-2192357 is denied; and
2. That the record at Docket No. C-2010-2192357 be marked closed.
	Date:
	     April 8, 2011     
	
	

	
	
	
	Christopher P. Pell

Administrative Law Judge


� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa. C.S.A. § 102.
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