BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Barry Laudenslager					:
							:
	v.						:		C-2010-2156300
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Mary D. Long
Administrative Law Judge


		This decision dismisses the complaint of Barry Laudenslager against Duquesne Light Company for failure to sustain his burden of proof.

HISTORY OF THE PROCEEDINGS

		Barry Laudenslager (Complainant) filed a complaint against Duquesne Light Company (Duquesne) on January 25, 2010, alleging that he had installed an electric furnace in 1999 based upon a “discounted rate” offered by Duquesne at that time, which had subsequently been phased out as of January 2010.  He sought to either be “grandfathered” under the old rates or compensated for the cost to convert his electric furnace to a propane furnace.  Duquesne filed an answer on February 25, 2010.  By letter dated March 3, 2011, this matter was assigned to me and scheduled for hearing on April 4, 2011.  I issued a prehearing order on March 4, 2011.

	A hearing was held as scheduled on April 4, 2011.  The Complainant appeared on his own behalf, but did not offer any exhibits into the record.  Duquesne, represented by Krysia Kubiak, Esquire, offered the testimony of two witnesses and offered six exhibits for admission into the record.  These exhibits were admitted without objection.  The record, consisting of the 32-page transcript of the hearing and the six exhibits, was closed by Order dated April 19, 2011.  Briefs have not been filed in this case. 

	After full consideration of all these materials, I make the following:

FINDINGS OF FACT

The Complainant, Barry Laudenslager, resides at 87 Hookstown Road, Clinton, Pennsylvania in Allegheny County.

The Respondent is Duquesne Light Company.

In 1999, the Complainant chose to install an electric furnace rather than a propane furnace in his home.  He based this decision upon the representation of the installer that Duquesne offered a “discounted” electricity rate.  (N.T. 14)

After installing the furnace, he contacted Duquesne to verify that he qualified for the “discounted” rate and was told that he did.  This rate is rate RH or “residential heating” which is a rate for use by consumers who heat their homes primarily by electricity.  (N.T. 11, 14)

Duquesne’s records indicate that he contacted them in January 2001.  (N.T. 14)

When the Complainant received his bill in January 2010, it was higher than he expected.  (N.T. 10)

Thereafter, he turned off his electric furnace and began heating his home with electric space heaters, a wood stove and his wood-burning fireplace.  (N.T. 10-11)

In January 2008, Duquesne received approval for a new RH and RS (residential service) tariff, which phased out block rates for the winter months throughout 2008 and 2009, and transitioned to a single flat rate by January 2010.  (N.T. 22; Duquesne Light Exs. 2 and 3)

As of January 2010, the RH supply rate costs less per kilowatt-hour than the RS rate.  (N.T. 25-26; Duquesne Light Exs. 2 and 3)

The Complainant continues to receive the RH rate.  (N.T. 21, 25)

 Deborah Brown testified on behalf of Duquesne Light.  She has worked for Duquesne for 37 years and currently holds the position of regulatory analyst.  (N.T. 16)

 She reviewed the Complainant’s usage and billing history.  These records indicated that the Complainant historically has been a high usage customer.  Before he installed his new furnace, the Complainant used 1,600 kilowatt-hours on a monthly average.  (N.T. 17, 28)

In 2009 the Complainant used approximately 1,900 kilowatt-hours on a monthly average.  (N.T. 28)

In 2010 the Complainant used approximately 1,300 kilowatt-hours on a monthly average.  (N.T. 28)

The Complainant’s meter was tested on February 11, 2005, and Duquesne determined that it was operating properly.  (N.T. 18)

DISCUSSION

Section 701 of the Public Utility Code (Code),  provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.[footnoteRef:1]  A person seeking affirmative relief from the Commission has the burden of proof.[footnoteRef:2] [1:  	66 Pa. C.S. §701.
]  [2:  	66 Pa. C.S. §332(a).
] 


In this matter, the Complainant is the party seeking affirmative relief from the Commission and, therefore, he has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that Duquesne has violated the Public Utility Code or Commission regulations.[footnoteRef:3]  [3:  	Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).
] 


The Complainant is not complaining that his bill is incorrect.  Nor does he contend that he did not use the electricity for which Duquesne is charging him.  Rather, it is his position that he either should be charged based upon Duquesne’s former tariff, or Duquesne should compensate him for changing his furnace from an electric furnace to a propane furnace as recompense for increasing their rates because he chose the electric furnace in reliance upon the rates that were in effect at the time that he installed his furnace.

Commission-approved tariffs have the force of law.  A complainant may evade the effect of existing tariff by proving that the “facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.”[footnoteRef:4]  This burden of proving these facts rests upon the Complainant and it is a heavy burden.[footnoteRef:5]  Tariff provisions previously approved by the Commission are prima facie reasonable.[footnoteRef:6]   [4:  	Shenango Township Board of Supervisors v. Pa. Public Util. Comm’n, 606 A.2d 910, 913 (Pa. Cmwlth. 1996).
]  [5:  	Id.
]  [6: 	Id.] 


Here, there do not appear to be any circumstances presented by the facts in this case which would render the application of Duquesne’s Commission-approved tariff to the Complainant unreasonable. While he made the decision to choose an electric furnace based upon the electricity rates in place nearly ten years ago, there is no evidence that Duquesne took any action to induce the Complainant to make that decision.  In fact, the Complainant did not contact Duquesne about their residential heating rate until after he had installed the furnace.  

Moreover, public utilities are permitted by law to adjust their rates when the increase in supply or distribution rates can be properly justified in a rate proceeding before the Commission.  Indeed, the present RH tariff was approved in the context of a proceeding before the Commission in which the interests of residential consumers and many others were represented and considered by the Commission.[footnoteRef:7]  [7:  	Petition of Duquesne Light Company for Approval of a Default Service Plan for the Period January 1, 2008 through December 31, 2010, PUC Docket No. P-00072247 (Order entered June 22, 2007).] 


Accordingly, there are no facts which support a conclusion that Duquesne violated Public Utility Code, its tariff or the Commission’s regulation.  The complaint of Mr. Laudenslager will be dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter of this complaint.

		2.	As the complaining party, Mr. Laudenslager bears the burden of proof.

		3.	Mr. Laudenslager failed to sustain his burden of proving that Duquesne Light Company violated Public Utility Code, its tariff or the Commission’s regulations.



ORDER


	THEREFORE,

	IT IS ORDERED:

		1.	That the complaint of Barry Laudenslager at Docket No. C-2010-2156300 is dismissed.

		2.	That the Secretary shall mark the docket closed.


Date:  April 29, 2011										
							Mary D. Long
							Administrative Law Judge
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