PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265


						                     Public Meeting held May 19, 2011


Commissioners Present:

Robert F. Powelson, Chairman
	John F. Coleman, Jr., Vice Chairman
	Tyrone J. Christy 
	Wayne E. Gardner
	James H. Cawley	


	Cecile and Edward Coble   
	        C-20054723

	v.
	

	Norfolk Southern Railway Company, Carroll Township, York County, Dillsburg Borough, and the Pennsylvania Department of Transportation 
	




TENTATIVE OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Stipulation of Settlement (Settlement) between the Commission’s Bureau of Transportation and Safety (BTS), the Pennsylvania Department of Transportation (PennDOT), Norfolk Southern Railway Company (Norfolk Southern), York County (County), Carroll Township (Township), Dillsburg Borough (Borough), Cecile and Edward Coble (the Cobles), Roger C. and Mary C. Petrone (the Petrones), James R. and Lois Nell Richwine, Michael J. and Betty M. Guidara, David R. and Robin L. Richwine, and Mark Richwine (the Richwines and Guidaras) (collectively, the Parties).  The Parties filed the Settlement with the Commission on February 9, 2011.  Within the provisions of the Settlement, the Parties are requesting certain amendments to the Commission’s Opinion and Order, entered March 10, 2008, at this Docket (March 2008 Order).     

History of the Proceeding

On June 13, 2005, the Cobles filed a Complaint against Norfolk Southern, alleging that the at-grade crossing where Chestnut Grove Road, in the Township, intersected the single track of Norfolk Southern was dangerous and should, therefore, be abolished.  The Commission served the Complaint on Norfolk Southern, PennDOT, the County, the Township, and the Borough (collectively, Respondents).   

		The Respondents each filed an Answer.  Additionally, the Township and the Borough filed New Matter.  Norfolk Southern filed an Answer indicating that it agreed with the Cobles and joined in the request that the crossing be abolished.  PennDOT did not take a position on the issue because Chestnut Grove Road is not part of the state highway system.  In its New Matter, the Borough initially opposed the request for abolition of the crossing, but later petitioned to withdraw its New Matter.  That petition was granted without objection.  The Township remained the only Party opposing the abolition of the crossing.

		The matter was assigned to Administrative Law Judge (ALJ) Louis G. Cocheres, and a hearing was held on November 17, 2005.  On July 27, 2006, the Cobles filed a Petition to Reopen the Record, alleging that a housing development was being planned near the crossing and that it could increase the daily use of the crossing.  The Petition was granted, and the final hearing was held on April 23, 2007.
		In his Recommended Decision, issued on October 16, 2007, ALJ Cocheres determined, inter alia, that the Complaint should be sustained and that the crossing should be abolished.  The ALJ concluded that the Township should prepare plans for the cul-de-sacs on Chestnut Grove Road, as well as metes and bounds descriptions of any property which may have to be appropriated for the construction of the crossing abolition project.  R.D. at 30-31.  The ALJ also directed Norfolk Southern to reimburse the Township ninety percent of all costs incurred for the crossing abolition project.  Norfolk Southern filed Exceptions on November 5, 2007.  The Township filed Replies to Exceptions on November 14, 2007, and the Cobles also filed Replies to Exceptions on November 20, 2007. 

		In its March 2008 Order, the Commission adopted the ALJ’s recommendation and sustained the Complaint filed by the Cobles to abolish the subject at-grade rail-highway crossing.  Of relevance to this Settlement, the Commission directed the following in the March 2008 Order:  		

4.	That Norfolk Southern Railway Company, at its sole cost and expense, shall be responsible for removal of railroad-owned warning devices, preparation of the barricade plans and construction of the same on both the north and the south side of the rail-highway crossing and shall submit the plans in final form to the Commission’s Bureau of Transportation and Safety for Commission approval within six months of receipt of the instant Opinion and Order.

5.	That Carroll Township, at its initial cost and expense, shall prepare plans (including the removal of all Township installed advance warning signs, pavement markings and the preparation of a cost estimate) for the cul-de-sacs on the Chestnut Grove Road, as well as metes and bounds descriptions of any property which must be appropriated for the crossing abolition project.  The plans and property descriptions, and copies of the notices of condemnation, shall be submitted to the Commission’s Bureau of Transportation and Safety in final form within six months of receipt of the instant Opinion and Order.  At the time the plans and property descriptions are submitted to the Bureau, the Township shall serve the affected property owners with the property descriptions and notice of the proposed condemnation and of the owners’ rights to a Commission hearing on the subjects of the design of the cul-de-sacs and the need for the condemnation.  The notice shall also inform the property owners that they have thirty (30) days in which to contact the Bureau to request a hearing.

*	*	*
	12.	That, upon completion of the crossing abolition project, Norfolk Southern Railway Company shall, at its sole cost and expense, furnish all materials and do all work necessary to maintain the railroad barricades at the site of the abolished crossing.

		By Opinion and Order, entered November 12, 2008, the Commission granted a Petition for Extension of Time filed by Norfolk Southern on August 28, 2008, which modified Ordering Paragraph No. 5 of the March 2008 Order to allow Norfolk Southern to submit the plans and property descriptions to BTS no later than 
January 30, 2009.      

As previously noted, the Parties filed the instant Settlement on 
February 9, 2011.   

Terms of the Settlement Agreement

		Instead of litigating this matter, the original Parties to this proceeding have been working with the affected property owners to resolve the issues regarding the design of the cul-de-sacs and the related property condemnation issues.  The Parties have reached an agreement on those particular issues and have amicably resolved the remaining issues in this proceeding according to the terms of the proposed Settlement, as follows:

1.	That the plans attached [to the Settlement] as Exhibit “A” for the cul-de-sacs to effect the closure of the Chestnut Grove Road crossing are acceptable to all parties and the parties request that the plans be approved and adopted by the Commission.

2. 	That the property appropriations and reversions as shown in Exhibit “B” [to the Settlement] and described therein by metes and bounds are necessary to effect the closure of the crossing and construct the cul-de-sacs and that as such, the parties request that the Commission appropriate property and vacate portions of the roadway as described in Exhibit “B.”

3.	That in addition to the Cobles, property of the Petrones needs to be appropriated for the project, and that as such the Petrones should be added as a party to this proceeding.

4.	That in addition to the Cobles, a portion of the vacated roadway will revert to the Richwines and Guidaras, and that as such they should be added as parties to this proceeding.

5.	The Cobles and Petrones agree to waive any right to compensation for the appropriation of their property as described in Exhibit “B”, due to an otherwise betterment of
their property that they will experience due to the roadway vacations as described in Exhibit “B.”

6.	Norfolk Southern will install, at its sole cost and expense, wooden (pressure treated) guide rail as a barrier to the creek and the Coble and Petrone properties on the north side of the former crossing.  The Township agrees to accept future maintenance of [this] wooden guide rail as part of its roadway maintenance responsibilities.

7.	Norfolk Southern agrees to install, at its sole cost and expense, a chain with lock for private access onto the Petrones’ property from the cul-de-sac on the north side of the former crossing.  The Petrones agree to accept future maintenance responsibility for this chain with lock.

8.	In effecting the crossing closure on the north side of the former crossing, Norfolk Southern will use the ground on the sloped roadway approach to construct the cul-de-sac. Norfolk Southern will attempt to restore the natural contour of the land on the north side of the former crossing, within the confines of providing any necessary depth of ground cover for the fiber optic lines located on that side of the former crossing.  Norfolk Southern will also attempt to minimize drainage from its right of way onto the Cobles’ property on the north side of the crossing.

9.	On the south side of the former crossing, Norfolk Southern will use the ground on the sloped roadway approach to the former crossing as fill for the cul-de-sac on that side. Norfolk Southern will clean out the drainage and attempt to restore the original drainage on the south side of the former crossing.

10.	All parties agree that because the sloped roadway approaches to the former crossing will be removed, making the former crossing inaccessible to vehicular traffic, that barricades to prevent access to the former crossing are unnecessary.

11.	Work on the north and south side of the crossing will require a road occupancy permit from the Township. The Township will charge the cost of that permit toward its cost allocation for the crossing abolition pursuant to Ordering Paragraph 8 of the Commission's Opinion and Order entered March 10, 2008.

12.	The roadway closure and cul-de-sac construction may require Metropolitan Edison and Verizon to move their poles on the south side of the former crossing.  Norfolk Southern and the Township agree to cooperate with these utilities should their facilities be affected by the work.  The work to move these poles, if necessary, shall be at the respective noncarrier utility’s sole cost and expense, pursuant to Ordering Paragraph 9 of the Commission’s Opinion and Order entered March 10, 2008.

13.	Following the closure of the roadway and the abolition of the crossing, the Township will install “No Outlet,” “Dead End” or other appropriate signs at the entrance to Chestnut Grove Road on the northern side of the crossing and “No Outlet,” “Dead End” or other appropriate signage on the southern approach to the former crossing.  In addition, “No Parking,” or other similar signs shall be installed in the cul-de-sacs on both sides of the crossing.  Carroll Township agrees to adopt any ordinances required to enforce any parking restriction in accordance with, inter alia, 52 Pa. C.S. §6109.  The cost of such signage shall be charged toward the Township’s cost allocation pursuant to Ordering Paragraph 8 of the Commission’s Opinion and Order entered 
March 10, 2008.  The Township agrees to maintain this signage at its sole cost and expense.

14.	The Township and Norfolk Southern agree to cooperate to vacate the roadway on the north side of the former crossing to Chestnut Grove Road’s intersection with Gettysburg Road, if all property owners along the roadway agree to such closure in the future, provided the signature of any party to this Agreement, other than Norfolk Southern and the Township, shall not be deemed to be a consent or agreement by that party to the roadway closure.  In that event, Norfolk Southern would agree to provide an easement to the affected property owners for access to their property.

Settlement at ¶¶ 1-14.  

		The Settlement is contingent upon its approval pursuant to Sections 507 and 2702 of the Public Utility Code (Code), 66 Pa. C.S. §§ 507 and 2702.  If the Commission substantively modifies the Settlement, any Party may withdraw from the Settlement.  Settlement at ¶¶ 17 and 18.

In addition to requesting the Commission’s approval of the Settlement, the Parties are requesting certain amendments to the March 2008 Order.  The Parties request that the Commission amend Ordering Paragraph No. 4 of the March 2008 Order to delete the words “both” and “and the south.”  The Parties also request that the Commission amend Ordering Paragraph No. 12 to require the Township, at its sole cost and expense, to furnish all materials and do all work necessary to maintain the wooden barricades on the north side of the abolished crossing, as it has agreed to do.  Settlement at 8.     

Discussion 

Pursuant to our Regulations at 52 Pa. Code § 5.231(a), it is the Commission’s policy to encourage settlements.  The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).  

In reviewing the terms of this Settlement, we tentatively find that the Agreement is in the public interest and should be approved without modification.  We note that the Commission’s goals in regulating rail-highway crossings are to prevent accidents and promote the public safety.  66 Pa. C.S. § 2702(b).  This Settlement achieves these goals by resolving the remaining issues in this proceeding, particularly those regarding the design of the cul-de-sacs and related property condemnation, so that a dangerous crossing can be abolished.  Approving the Settlement will expedite this process.  In addition, the Settlement sets forth additional cost and maintenance obligations of the various Parties, which will benefit the Parties and the public by ensuring an identified party is responsible for carrying out these obligations.

This Settlement saves the Parties the time and expense they would otherwise have incurred in litigating this proceeding before the Commission.  Since all of the Parties have agreed to the Settlement terms, adoption of the Settlement will also eliminate the possibility of an appeal.  For these reasons, we tentatively conclude that approval of the Settlement is in the public interest.  

Approval of this Settlement, however, would require amending the March 2008 Order.  Pursuant to Section 703(g) of the Code, 66 Pa. C.S. § 703(g), “[t]he Commission may, at any time, after notice and after opportunity to be heard … , rescind or amend any order made by it.”  The Settlement was served on all the Parties, and no response was filed with the Commission.  Nevertheless, we will issue this Order in tentative form and provide for a ten-day comment period.  If we do not receive any adverse comments or objections within that ten-day comment period, this Tentative Order will become final without further action by the Commission.
        
Conclusion

Based on our review of the Settlement, we tentatively find that it is in the public interest and merits approval; THEREFORE,
		
IT IS TENTATIVELY ORDERED: 

		1.	 That the Stipulation of Settlement between the Commission’s Bureau of Transportation and Safety, the Pennsylvania Department of Transportation, Norfolk Southern Railway Company, York County, Carroll Township, Dillsburg Borough, Cecile and Edward Coble, Roger C. and Mary C. Petrone, James R. and Lois Nell Richwine, Michael J. and Betty M. Guidara, David R. and Robin L. Richwine, and Mark Richwine, filed on February 9, 2011, is approved.

2.	That the following Parties are added to this proceeding:  

Roger C. & Mary C. Petrone
310 Al-Pat Drive
Dillsburg, PA 17019

Michael J. & Betty M. Guidara
235 Dorseys Lane
Dillsburg, PA 17019


Mark Richwine
c/o James R. Richwine
370 Chestnut Grove Road
Dillsburg, PA 17019

James R. & Lois Nell Richwine
370 Chestnut Grove Road
Dillsburg, PA 17019

David R. & Robin L. Richwine
3360 Bitternut Boulevard
York, PA 17404
  
 3.	That the cul-de-sac plans attached to the Stipulation of Settlement as Exhibit “A” are approved.

4.	That in accordance with Section 2702 of the Public Utility Code, 
66 Pa. C.S. § 2702, we appropriate the property and vacate the roadway as shown on the plan and delineated in the metes and bounds descriptions attached to the Stipulation of Settlement as Exhibit “B.”   

5.	That all signatories to the Settlement shall be bound by and shall adhere to its terms.

		6.	That Ordering Paragraph No. 4 of the Commission’s Opinion and Order, entered at this Docket Number on March 10, 2008, is amended to read as follows:  
		
4.	That Norfolk Southern Railway Company, at its sole cost and expense, shall be responsible for removal of railroad-owned warning devices, preparation of the barricade plans and construction of the same on the north side of the rail-highway crossing and shall submit the plans in final form to the Commission’s Bureau of Transportation and Safety for Commission approval within six months receipt of the instant Opinion and Order.       
		7.	That Ordering Paragraph No. 12 of the Commission’s Opinion and Order, entered at this Docket Number on March 10, 2008, is amended to read as follows:  

12.	That, upon completion of the crossing abolition project, Carroll Township shall, at its sole cost and expense, furnish all materials and do all work necessary to maintain the wooden barricades on the north side of the abolished crossing.

8.	That in all other respects, the Commission’s Opinion and Order, entered at this Docket Number on March 10, 2008, as amended by the Commission’s Opinion and Order entered at this Docket Number on November 12, 2008, shall remain in full force and effect.

IT IS FURTHER ORDERED:

9.	That all interested Parties shall have a period of ten days from the entry date of this Tentative Order within which to file any comments to this Tentative Order.       				
							
		10.	That if no adverse comments or objections are filed within ten days of the entry date of this Tentative Order, this Tentative Order shall become final without further action by this Commission.  
		
		11.	That if adverse comments or objections are timely filed to this Tentative Order, this matter will be referred to the Office of Special Assistants for further action as deemed appropriate.

		12.	That following the certification of Norfolk Southern Railway Company’s costs pursuant to Ordering Paragraph No. 7, and the payment of its costs pursuant to Ordering Paragraph No. 8, of the Commission’s Opinion and Order, entered at this Docket Number on March 10, 2008, this matter shall be marked closed.        
							

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  May 19, 2011   

ORDER ENTERED: May 19, 2011
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