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HISTORY OF THE PROCEEDING

On February 27, 2010, Mr. Gregory Berry (“Complainant”) filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant claimed in April 2008, PGW charged him for service for which he is not responsible for initiating at 2326 Reed Street, Philadelphia, Pennsylvania (“service address”).  Complainant had not received a bill for service from PGW prior to April 2008 but yet was billed for charges in excess of $2,700.  Complainant requests that these disputed charges be removed from his bill. 
The Complaint was served on Respondent on March 12, 2010.  By letter dated March 30, 2010, Respondent filed and served an Answer to the complaint.  Respondent denied that incorrect charges for gas service at the service address were rendered.  Respondent also denied that Complainant was charged for gas usage for which he is not responsible.  PGW averred that Complainant, was requested through a telephone call initiated by Complainant, to supply a security deposit in conjunction with gas service at the service address on October 10, 2007.  Complainant discontinued the telephone call.  Respondent billed gas usage to a placeholder account beginning with the date of August 16, 2007.  Respondent contended that a Company serviceperson contacted Complainant on November 8, 2007 while en route to the service address to complete a request for gas service.  PGW admitted that it did not send Complainant monthly bills.  PGW averred that Complainant did not have an active gas account from April 16, 2007 through April 14, 2008.  On April 14, 2008, Complainant applied for gas service at a PGW office and Complainant eventually paid the security deposit.  

Pursuant to 52 Pa.Code § 5.102, Complainant filed a Motion for Judgment on the Pleadings on April 1, 2010 (“JP Motion”).  Complainant contended that all facts averred by Respondent were admitted and argued that Respondent failed to answer the Complaint in compliance with 52 Pa.Code §§ 5.61(b)(2) and (b)(4).  Complainant alleged Respondent failed to state matter of law relied upon as its defense and therefore Complainant contended that PGW waived its defenses.  

On April 22, 2010, Respondent answered the JP Motion.  In its Answer the Company contended that its answer was complete and did not waive defenses.  Respondent also denied violation of duty of good faith, fair dealing and any provision of the Pennsylvania Administrative Code.  
On May 13, 2010, Complainant filed a Reply to New Matter he claimed was raised in the Respondent’s answer to the JP Motion.  Complainant alleged Respondent offered new denials to the Complaint and therefore Complainant is justified under 52 Pa.Code § 5.63(b) to reply to New Matter.  Complainant averred that the New Matter is irrelevant to the JP Motion and requested that the New Matter be disregarded and that the Commission grant the JP Motion.  

On August 30, 2010 this matter was assigned to Administrative Law Judge (“ALJ”) Angela T. Jones.  Also on August 30, 2010, a Hearing Notice was sent scheduling an Initial Hearing on Friday, October 29, 2010, at 10:00 a.m. and noted ALJ Jones as the presiding officer.  

By Order dated September 1, 2010, the undersigned ALJ denied the JP Motion and gave discretion to Respondent to amend the answer to the complaint pursuant to 52 Pa.Code § 5.101(e).  Respondent’s Answer if chosen to amend was due on or before close of business, September 13, 2010.  The undersigned ALJ also provided a Prehearing Order offering the procedure to take place in this dispute and referred to the Order denying the JP Motion as to the issues to be pursued in this matter.
On September 13, 2010, Respondent filed an amended Answer to the Complaint.  Respondent averred that the Company determined that the Complainant was using gas service at the service address from August 16, 2007, through April 14, 2008, and was designated a “user without contract” as a term of art regarding utility law.
  Respondent averred it billed the Complainant for gas service during this period because the Complainant resided at the service address as a user without contract and failed to pay a security deposit.  Respondent contended that it operated pursuant to Pennsylvania Public Utility Code §§ 1404, 1407(a),(d) and (e) and Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 1990 Pa. LEXIS 4 (1990)(regarding billing for previously unbilled services).  Respondent requested that the Commission find against the Complainant.       


By Motion dated September 13, 2010, Complainant requested reconsideration of the JP Motion.  The Complainant contended that no material facts disputed.  Complainant asserted that there is no statutory authority to place him in user without a contract status.  Complainant stated that the Respondent has not presented any defense to this legal argument.  Complainant asserted that there are no relevant issues of fact and Respondent waived any appropriate defenses.  


On September 27, 2010, Respondent propounded Interrogatories and Requests for Production of Documents (“PGW Produce Documents Request”).  


On October 4, 2010, Complainant requested that he be allowed to amend his complaint to not pursue whether the security deposit was proper but to address the statutory justification for the user without a contract status and the duty for Respondent to mitigate damages regarding timely billing for usage.  Complainant also requested that the ALJ provide a “trial plan” as guidance to the issues raised and the procedure to argue these issues.  Also on October 4, 2010, Complainant objected to the Produce Documents Request.  Lastly, Complainant propounded Interrogatories and Requests for Production of Documents on PGW dated October 4, 2010.


On October 8, 2010, PGW filed a Motion to Compel discovery requests objected to by Complainant on October 4, 2010.


By letter dated October 14, 2010, Respondent agreed that a “trial plan” as requested by Complainant would be helpful to provide clarity of the issues to be addressed at the scheduled evidentiary hearing.


On October 11, 2010, Complainant filed answers to PGW’s Motion to Compel.  


On October 20, 2010, at 10 a.m., the undersigned conducted a telephonic prehearing conference to address the relevant issues to be pursued in this case.  It was determined that the relevant issues included:

(1) The period of time Complainant had gas service from PGW;
(2) Whether PGW had a duty to provide notice to Complainant so that Complainant could attempt to conserve energy and thus mitigate energy costs;

(3) Whether the procedure used by PGW to provide billed gas service for gas usage in the instant case conforms with PUC Orders, regulations, statutes and policy;

(4) Whether Complainant used appropriate efforts to establish service;

(5) What PGW knew or should have known and when PGW should have known information regarding the Complainant’s usage of gas.
 
The undersigned also denied the request of the Complainant to reconsider the JP Motion and emphasized that the parties stipulate to facts that are undisputed.  The PGW Motion to Compel was also addressed at this telephonic prehearing conference.  


By e-mail sent October 26, 2010, Complainant provided correspondence as to behavior taking place regarding attempts to stipulate undisputed facts. 


On October 29, 2010, the Initial Hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Farinas was present as counsel for PGW accompanied by one witness, Ms. Susan Kelly.  The undersigned ALJ stated that she had received the e-mail from the Complainant regarding the failure to stipulate to facts.  The undersigned ALJ stated that she would articulate the facts from the testimony in the Initial Hearing.


Complainant presented the following exhibits to be identified and admitted into evidence:

(1) March 10, 2010 shut off notice – Berry Exhibit #1;

(2) PGW March 10, 2010 letter – Berry Exhibit #2; and 
(3) PGW March 26, 2010 letter – Berry Exhibit #3.

Respondent presented the following exhibits to be identified and admitted into evidence:
(1) BCS informal complaint – PGW Exhibit 1;
(2) Account Summary – PGW Exhibit 2;
(3) Detailed Account Statement – PGW Exhibit 3;
(4) Contacts for Account – PGW Exhibit 4 amended;

(5) Orders generated regarding Account – PGW Exhibit 5 amended;
 and

(6) Service address Meter readings – PGW Exhibit 6. 
All of the above exhibits were admitted into the record.  This proceeding resulted in 268 pages of transcribed testimony.  



By Order dated November 10, 2010, the parties agreed to a briefing schedule.  Main Briefs were due and filed by both parties on December 21, 2010.  Reply Briefs were due January 6, 2011.  Only Complainant filed a Reply Brief.  Respondent submitted correspondence stating it would rely on its Main Brief and exercise its discretion not to file a Reply Brief.



By e-mail dated January 11, 2011, Complainant requested permission to amend his Reply Brief.  Respondent responded to the e-mail on January 11, 2011.  By Order #4 dated January 21, 2011, the undersigned ALJ acknowledged and denied the request by Complainant because the record was closed at the close of business of the Reply Brief due date.  Thus, the evidentiary record closed on January 6, 2011 in compliance with Briefing Order dated November 10, 2010.  This matter is now ripe for decision.

FINDINGS OF FACT

1. Complainant is not currently a resident of Pennsylvania.  Complainant currently lives at 106 Pinehurst Avenue, Apartment C-63, New York, NY, 10033.  Tr. 47.
2. Complainant did live in Philadelphia, Pennsylvania from October 2007 to September 2010, where he resided at the service address.  Complainant still owns the home at the service address.  Tr. 47-48, 50, 62.

3. Complainant required gas the entire time he resided at the service address for cooking, heating water and heat.  Tr. 49-50.

4. The service address is a three story row home about 15 feet wide with five bedrooms, three on the second floor and two on the third floor.  Tr. 50.

5. During the Complainant’s residency at the service address he was the only occupant.  Tr. 50.

6. Complainant made a telephone call to PGW on October 30, 2007, to transfer gas service to his name.  Gas service was already on and supplied to the service address when Complainant made the telephone call.  Complainant ended the call after the Company requested a security deposit.  Tr. 51-52, 129-31, PGW Exh. 4.
7. Complainant knew that the telephone call to transfer gas service in his name was unsuccessful.  Complainant made no further attempts to transfer gas service in his name until April 2008.  Tr. 52.
8. When Complainant called in October 2007 to transfer gas service in his name, he was told he needed to pay a security deposit.  Complainant stated that the telephone call ended because the security deposit required to establish gas service was too much money.  Complainant thought the amount of the security deposit was outrageous.  Complainant is sure that he had to give his name and address, etc., but does not recollect that he provided all the information other than the requested security deposit.  Tr.  89-93.

9. Complainant did not call the Company back to supply the additional information that he did not provide before he terminated the phone call on October 29, 2007, to transfer the gas service to his name.  Tr. 93-95.

10. While Respondent did not gain all of the information to establish a customer of record at the service address, PGW kept an accounting of the gas service through a “placeholder” account until the requisite information was obtained.  Tr. 151-54, 163-70, PGW Exh. 6.  

11. In April 2008, Complainant received a termination notice for gas service at his door.  This was the first time Complainant heard from the Company that it was going to terminate gas service to the service address.  Tr. 52-53. 

12. The April 2008 termination notice made Complainant contact PGW by telephone in April 2008 and he had to go to a local Company office.  Tr. 53-54.

13. In April 2008, the Company informed Complainant that he had a bill for gas service in excess of $2,700.  Tr. 54-55.

14. Complainant expressed that Company had a duty to mitigate damages if it knew of usage of gas at about $800 per month accrued over five months during the winter.  Tr. 56.

15. Complainant was told by the PGW employee that he could file an informal complaint but would have to pay a deposit of $365 to receive gas service at the service address.  Tr. 56.

16. Complainant paid the $365 security deposit on April 14, 2008.
  Complainant testified that the $365 security deposit was applied to the outstanding balance in dispute.  The outstanding balance should be $2,729.42 for gas usage at the service address from October 29, 2007 through May 6, 2008.  Tr. 75-78, 132, 145-46, 154, 171, PGW Exh. 2, 3 and 5.

17. Complainant claimed that the Company did not treat the security deposit properly because it was applied to his outstanding balance.  Tr. 181.

18. Complainant filed an informal complaint and was not satisfied with the result of his informal complaint.  Tr. 60.

19. Complainant received gas service bills from April 2008 forward and paid those bills for service.  Tr. 61.

20. Complainant testified that the bills for gas service he received seemed to fluctuate the amount past due every month depending on the amount Complainant paid for his current bills after April 2008.  Complainant is disputing the finite amount of gas used from the period of October 2007 to April 2008.  It was Complainant’s intention not to pay the disputed amount in excess of $2,700.  Tr. 61-62.

21. Complainant received another termination notice from PGW in March 2010.  Complainant believed that PGW sent this termination notice because Complainant had not paid the disputed amount in excess of $2,700.  Tr. 65, Berry Exh. #1.
22. PGW placed a lien on Complainant’s property; one in 2008 and another in 2010.  Tr. 66.

23. Complainant received two letters from Respondent’s collections department.  One letter concerned $801 and the other letter concerned $1,500.  Tr. 66, Berry Exh. #2.

24. PGW provided Complainant his first bill dated May 7, 2008.  Tr. 152.

25. PGW did track the usage at the service address from October 2007 to May 2008 through the Company’s automatic meter reader that is on the meter read query.  Tr. 153.

26. Susan Kelly is a PGW Customer Review Officer.  She has served as a customer review officer for six years with PGW.  A customer review officer receives complaints from customers that have contacted the PUC.  Tr. 99-100.

27. Ms. Kelly reviewed all of the documents concerning this formal complaint and investigated what occurred.  Tr. 102.

28. On September 4, 2008, Complainant filed an informal complaint with the PUC which was sent electronically to PGW.  Tr. 104, PGW Exh. 1.

29. A BCS decision of Complainant’s informal complaint was rendered January 21, 2010, found Complainant responsible for charge from October 29, 2007.  Tr. 106-07, PGW Exhibit 1.

30. The registered meter at the service address is 1511702.  Tr. 155, PGW Exh. 6.

31. On October 27, 2007, there is a double entry in the account statement.  It is the policy of the Company to perform a turn off the service and then a turn on of the service at the meter to indicate service used by a new customer.  Tr. 157-58, PGW Exh. 6.

32. The usage at the service address is obtained by taking the two readings and subtracting the reading corresponding to the older date from the reading corresponding to the more recent date.  Tr. 160, PGW Exh. 6.
33. All the meter readings at the service address were actual AMR readings.  Tr. 161.

34. It is the policy of the Company for first time applicants not to take applications by phone.  Complainant was a first time applicant.  Tr. 161.

35. A first time applicant for service is requested first to fill out an application.  Once the application is filled the applicant is directed to go to a customer service center to provide a lease or deed, two forms of identification and a social security number if necessary.  Tr. 161.

36. If a first time applicant fails to go to a customer service center, the information the Company was able to obtain by telephone is a partial application put into the Company’s system.  The information remains in the system in good faith that the pending customer will contact PGW to finish the application.  Tr. 163.

37. PGW treats a partial applicant that has usage data put into a hold account until the account is properly established.  The process is automated.  Bills are not generated because the Company does not know who to accurately issue the bill to until the pending customer completes the application at the customer service center or Company district office.  Tr. 163-64.
38. A completed application contains the billed party’s name, service address, valid lease or deed, two forms of identification usually with a picture, social security card or birth certificate or driver’s license.  All the information is for customer security and to prevent fraud; that is, offering service improperly billed.  Tr. 164-65.
39. PGW’s policy with a partial applicant is to issue a 72 hour notice to the property to alert anyone at the residence that there is gas usage for which PGW would like to contact the correct party and bill.  Tr. 166. 
40. Once the 72 hour notice is issued, PGW starts termination procedures if not prohibited.  Tr. 166.

41. From October 2007 through April 2008 in the instant complaint PGW did not issue a 72 hour notice to the occupant of the service address because the service entered the period of the Company’s winter moratorium where no shut-off procedures are permitted.  Tr. 166-67.

42. PGW’s winter moratorium is from December 1st through April 1st  for all gas service residential customers.  When the moratorium is in effect PGW verified gas usage at the property and noted a user without contract at the service address.  Tr. 168, 238, 251.

43. A “user without a contract” is a person that contacted PGW for service but for some reason has failed to complete the application process.  People do not complete the applications for several reasons.  It is PGW’s policy that the pending customer must act.  PGW provides the pending customer time to come back to complete the application.  Tr. 169, 223-24, 250.
44. The Company reviews “user without a contract” instances on a case-by-case basis.  Tr. 170, 248.
45. If you are a PGW customer of record you have a contract for gas service.  A contract customer would be given notification, like a reminder, that gas usage is occurring before a termination notice is given.  Tr. 252.

46. If the application is incomplete, PGW has not confirmed who is the responsible party or customer of record for gas usage at the service address.  Tr. 253.
47. On November 8, 2007, a field service representative went to the service address to turn on the gas but was informed by the Complainant that he did not have an account with PGW yet, but he would contact the Company when he was ready to obtain service.  Tr.  233, PGW Exh. 4.
DISCUSSION

The issue here is whether Complainant sustained his burden of proof to show cause that PGW failed to exercise good faith and fair dealing by permitting the outstanding balance of consumed gas usage at the service address over approximately six months and failed to bill Complainant over that period.  Additionally, Complainant was hampered to exercise potential efforts to conserve energy and perhaps mitigate the cost of consumption because of PGW’s failure to bill for usage timely.  Furthermore, it is to be determined whether Respondent violated its obligation to provide adequate and reasonable service through its actions to delay billing although gas usage was detected and known. 
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976); Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


The following facts are not disputed by the parties:

(1) Complainant called on October 29, 2007, to put gas service in his name but discontinued call when he was told he had to pay a security deposit of $365.  Tr. 89.
(2) Complainant did not pay the security deposit for gas service until April 14, 2008.  Tr. 132, 145-46.
(3) Complainant occupied the service address and used gas from October 2007 through April 2008 but did not pay for his gas usage.  Tr. 49-50, 52.
(4) Complainant did not pay the gas bill from Respondent for gas usage from October 29, 2007, through May 6, 2008, for an outstanding balance of $2,729.42.  Tr. 75-76, PGW Exh. 2, 3 and 5.
(5) Respondent knew of the gas usage at the service address from October 2007 through April 2008 and choose to account for the amount to be billed for the usage in a placeholder account.  Tr. 151-54, 163-70, PGW Exh. 6.
(6) Respondent did not bill Complainant for the gas usage from October 2007 through April 2008 until May 7, 2008.  152, PGW Exh. 2 and 3.
In essence, the Complainant is challenging the time that occurred between initiating the consumption of gas service at the service address and receiving a PGW bill for gas usage at the service address.  Complainant claimed that PGW had a duty of good faith and fair dealing to inform Complainant of the bill for usage so that Complainant could take measures to conserve energy consumption.  Berry M.B. at 12-13.  Furthermore, Complainant claimed Respondent violated the Commission regulations because PGW failed to bill Complainant or, in the alternative, to terminate service.  Berry M.B. at 8-10.  Complainant also claimed that Respondent had a duty under common law of contract to mitigate damages.  Berry M.B. at 13-14.  
PGW claimed Complainant was “a user without a contract,” that Complainant is culpable for such status, and that Respondent took actions based on Complainant having such a status in compliance with Commission orders.  PGW M.B. at 5-8.  Furthermore, Respondent stated that the Company could not terminate gas service because to do so would be in violation of 52 Pa.Code § 56.100 (winter moratorium).  

A ‘user without contract’ is defined as,
A residential occupant who has not engaged in self-turn-on, meter tampering or meter-by-pass, but who nonetheless is receiving gas service without the knowledge of the utility. 
Pa. Pub. Util. Comm’n v. Philadelphia Gas Works, R-00061931; R-00051931C0001, et al., Opinion and Order, entered September 28, 2007, 2007 Pa. PUC LEXIS 45, 155.  See also PGW Supplement No. 21, Gas Service Tariff-Pa. P.U.C. No. 2, 1st revised page No. 38, Sec. 6.1.B.1 (Unauthorized use exception), effective October 19, 2007.
  A user without a contract is distinguished from an unauthorized user of gas service in that the user without a contract is given certain Commission protection such as no immediate termination without prior written notice.  Id at 156.  
Where the Complaint involves an existing, Commission-approved tariff, the burden then falls upon the customer to prove that the charge (or in this characterization) is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  The Commission-approved tariff has the force of law and is binding on the utility and the customer.  Id.  Thus, the burden of proof is on the Complainant to show that the application of the existing PGW tariff at issue is applied unreasonably in the instant Complaint. 


It is evident from the facts that PGW had knowledge of Complainant as a user of gas service from October 2007 through April 2008 at the service address.  However, it is also evident from the facts that PGW did not approve of the use of gas service by Complainant at the service address during the time period at issue.  Rather, Complainant abruptly terminated the application process.  FOF 6.  Complainant may have provided his name, address, perhaps social security number; however Complainant did not provide the security deposit for the gas service and it is unlikely that Complainant provided the deed for the service address.  FOF 9.  PGW stated that the latter two items are needed to complete the application for a first time applicant.  FOF 35.  Complainant did not dispute that he was a first time applicant for PGW gas service.  FOF 34.  Complainant further acknowledged subsequent to the termination of the application that he was not a PGW gas customer yet and would contact the Company in future if needed.  FOF 47.  This action after the abrupt termination of the incomplete application affirms there was no meeting of the minds that Complainant would be a PGW gas service customer.  Consequently, there was no contract for gas service between Complainant and PGW.  Complainant is a user (of gas service) without a contract or, in the alternative, an exception to an unauthorized user of gas service.  The undersigned ALJ finds it reasonable for PGW to treat Complainant as a user without contract.
Complainant stated that Respondent owed a duty of fair dealing and good faith as stated in Commission regulations at 52 Pa.Code § 56.1.  Berry M.B. at 12-13.  Complainant’s argument must fail because Complainant knowingly used gas service without completion of his contract with the Company.  
Complainant also has a duty of fair dealing and good faith.  Complainant could have determined that he no longer desired to use gas service but desired to use electric service.  Complainant could have desired to leave the premises and simply lease it to someone else who would then be responsible for any utility service usage.  Complainant did not have to be the responsible occupant at the service address for utility service usage.  The above reasons could be legitimate as to why Complainant failed to complete the contract for gas usage.  Respondent is not held to a duty to obtain what reason is appropriate but to rely on the occupant to contact the Respondent again when gas service is needed. 

Moreover, Complainant does not have “clean hands” as Complainant caused the termination of the application process and communicated that he would contact the Company when he desired their service.  FOF 47.  Complainant cannot now complain that the Company should have billed him when the Company has not confirmed that he is the appropriate person to bill.  Furthermore, the Complainant cannot assert that gas service at the service address should have been terminated when the Company has been directed by the Commission to afford the protection of a 72-hour termination notice to customers without contract, which is the appropriate designation of the Complainant.  Lastly, Complainant stated he did not yet have a PGW account and that he would contact the Company when he desired service.  FOF 47.  That statement implies that he does not yet desire service and he is aware that the application process is not complete.  Complainant cannot be heard to complain that Respondent did not comply with fair dealing when Complainant did not either.   


52 Pa.Code § 56.11 states, “A utility shall render a bill once every billing period to every residential ratepayer in accordance with approved rate schedules.”  Complainant also asserted that Respondent has a duty to timely bill for gas usage.  Berry M.B. at 9.  As a result of Respondent’s failure to timely bill, Complainant alleged he impeded to conserve energy and potentially reduce gas usage.  More concisely, Complainant alleged that Respondent impeded mitigation of damages.  
The Commission regulation at 52 Pa.Code § 5.21(a) states that a person may file formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C‑20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992)  alloc. denied 637 A.2d 293 (Pa. 1993).  

Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award a claim toward mitigation of damages.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).  If the Commission lacks the authority to award damages, then the Commission lacks the authority to direct any party to act to mitigate damages.  Consequently, the claim that PGW failed to act so that Complainant could mitigate damages must be dismissed.
There remains the issue of whether the length of time between the October 2007 through April 2008, to not receive a bill or notice from the Respondent while all gas usage is knowingly occurring at the service address is inadequate service.  Section 56.100 of Title 52 of the Pennsylvania Code states, in part,  

§ 56.100. Winter termination procedures.

 Notwithstanding another provision of this chapter, during the period of December 1 through March 31, utilities subject to this chapter shall conform to the provisions of this section. The covered utilities may not be permitted to terminate heat related service between December 1 and March 31 except as provided in this section or in § 56.98 (relating to exception for terminations based on occurrences harmful to person or property). 

*

*

*
52 Pa.Code § 56.100.  

The record evidence supports that Complainant terminated a telephone call to obtain service on October 29, 2007 and then turn away a field service representative on November 8, 2007.  There are 23 days from November 8 to November 31, 2007.  Complainant does not supply any evidence that another contact was made to Respondent within the 23 days.  While it is possible that Respondent could have contacted Complainant to start a 72-hour pre-termination notice for usage of gas without a contract, I do not find it reasonable under the circumstances that Respondent did not.
I find it compelling that the last contact on November 8, 2007, Complainant implied that if he needed the gas services of Respondent, he would contact Respondent.  FOF 47  I do not find it unreasonable for Respondent to wait three weeks to see if the occupant of the service address would contact the Company.  Once December 1, 2007 occurred, Respondent would be in violation of Commission regulation if gas service was terminated because the usage was not unauthorized
 and thus, is not an exception to the winter moratorium.  Furthermore, I do not find it unreasonable for Respondent to initiate 72-hour pre-termination notice approximately one week after winter moratorium ended on April 8, 2008.  I simply do not find that Respondent acted unreasonably given the totality of the circumstances.  
Lastly, Respondent contended that it is reasonable for it to backbill for Complainant’s usage that is undisputed.  The Commission limited back-billing to a four-year period where the customer has no culpability.  Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213, 1990 Pa. LEXIS 4, 12; see also, Roderick Berry v. Philadelphia Gas Works, F-01184412, Opinion and Order, entered April 15, 2004, 2004 Pa. PUC LEXIS 27, 12-13.  In the instant proceeding, the back-billing was for a period of six months and occurred in May 2008.  The back-billing was well under a year and therefore is not prohibited by case law.  Furthermore, the Complainant here is attributed some culpability because it was his initial termination of the application process that stymied the appropriate information to be confirmed by Respondent to bill timely.  Respondent contended, “Had the Complainant cooperated fully he would have received bills in due course for his gas service.”  PGW M.B. at 8.  It is agreed that PGW did not violate Commission regulations, statute or Company tariff by back-billing Complainant for gas usage from October 2007 through April 2008 that was accounted for in the billed amount of $2,729.42 for gas usage from October 29, 2007 through May 6, 2008.   
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has not sustained his burden of proof that Respondent acted inadequately or unreasonably in providing gas service.
5. Complainant has not sustained his burden of proof that the Company has unreasonably failed to timely bill Complainant for gas usage.
6. A Commission-approved tariff has the force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Commw. Ct. 238, 437 A.2d 1067 (Pa.Cmwlth. 1981). 
7. The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C‑20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).

8. The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).

9. The Commission lacks authority to award damages and thus, to resolve a dispute to mitigate damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).

10. Utilities may not be permitted to terminate heat related service between December 1 and March 31 with an exception that is not relevant in to this proceeding.  52 Pa.Code § 56.100.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Gregory Berry against Philadelphia Gas Works at Docket No. F-2010-2163390 is dismissed.
2. That Gregory Berry is responsible to pay Philadelphia Gas Works the undisputed amount of $2,729.42 for gas usage attributed to a bill for October 29, 2007 through May 6, 2008 at 2326 Reed Street, Philadelphia, Pennsylvania within thirty (30) days of entry of this Order.
3. That the Secretary’s Bureau shall mark the record at Docket No. F-2010-2163390 closed.

Date: April 29, 2011



















Angela T. Jones









Administrative Law Judge
	�	On numerous occasions the Respondent uses “user without contact” but the correct terminology is “user without contract.”


	�	This issue was identified in the prehearing conference although it was not incorporated in the summary of issues by the undersigned ALJ.


	�	This exhibit was amended to be just one page although the page is marked 3 of 4.


	�	Although this exhibit is marked to include 15 pages, only 6 pages were included in the amended exhibit that was identified and admitted into the record.


	�	Complainant amended his complaint such that the security deposit is not a disputed issue.


	�	This tariff was not offered at the evidentiary hearing.  The undersigned ALJ took judicial notice of the tariff pursuant to 52 Pa.Code § 5.408(a).	


	�	52 Pa.Code § 56.2 defines unauthorized use of utility service as, “Unreasonable interference or diversion of service, including meter tampering (any act which affects the proper registration of service through a meter), by-passing (unmetered service that flows through a device connected between a service line and customer-owned facilities), and unauthorized service restoral.”  Unauthorized use did not occur here.  	
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