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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Deborah L. Anderson (Complainant), filed on January 21, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on December 30, 2010.[footnoteRef:1]  Replies to Exceptions were not filed.  For the reasons stated below, we grant the Complainant’s Exceptions, reverse the ALJ’s Initial Decision, and remand to the Office of Administrative Law Judge (OALJ) for further proceedings, consistent with this Opinion and Order.   [1:  	The Complainant filed the Exceptions with the Commission’s Secretary’s Bureau on January 21, 2011, however, the Exceptions did not include a Certificate of Service.  By letter dated January 25, 2011, the Secretary’s Bureau notified all Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other Parties to the case.  The Secretary’s letter provided a copy of the Exceptions to all Parties, and January 25, 2011, was then deemed to be the filing date for the Exceptions in order to avoid prejudice to any Party.    ] 


History of the Proceeding

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]On October 13, 2009, the Complainant filed a Formal Complaint against PECO (as subsequently amended, the October 2009 Complaint) with the Commission, in which she asserted that she does not owe $33,696.75[footnoteRef:2] in arrears to PECO and requested a payment arrangement at a level acceptable to the Complainant.[footnoteRef:3]  The Complainant also asserted that PECO has denied her use of medical certificates without obtaining permission from the Commission by initiating a petition to contest the renewal of a certification.  The Complainant filed an Amended Complaint on October 17, 2009, which, inter alia, contained additional information regarding a billing statement from PECO that was issued on October 9, 2009.     [2: 	 	Of this amount, $11,966.71 is for late charges assessed by PECO.  Complainant’s Exhibit 4.   ]  [3: 		The Complainant requested a payment plan “not greater than $100 per month for any past due charges.”  Complaint at ¶ 5.
] 


		On November 9, 2009, PECO filed an Answer and New Matter to the October 2009 Complaint.  The Complainant did not respond to the New Matter, and PECO subsequently requested that the facts in the New Matter be deemed admitted pursuant to 52 Pa. Code § 5.63(b).  PECO’s Motion for Judgment on the Pleadings at ¶ 2, n. 1.  

		A hearing in this case was originally scheduled for April 19, 2010.  On April 9, 2010, counsel for the Complainant contacted the presiding officer at the time, ALJ Charles E. Rainey, and requested a continuance of the original hearing.  The  continuance was granted, and the hearing was rescheduled to May 19, 2010.  On May 19, 2010, the Complainant’s counsel contacted PECO and told PECO that he would not appear at the hearing due to illness, but stated that he would contact the presiding officer to request a continuance.  There is no indication in the Commission’s records to indicate that counsel for the Complainant contacted ALJ Rainey to request this continuance.

		Consequently, on May 19, 2010, a hearing was held pursuant to prior notice.    The Complainant and counsel for PECO were present.   The Complainant’s counsel did not appear, however, the Complainant relayed a request for continuance from her counsel to ALJ Rainey.  PECO objected to any further continuance, and ALJ Rainey took the matter under advisement pending a ruling.  At that time, PECO stated that it intended to file a Motion for Judgment on the Pleadings.  No evidence was received during the hearing.

		On May 21, 2010, PECO filed a Motion for Judgment on the Pleadings.  In the Motion, PECO asserted that the Complainant’s billing dispute was precluded by the doctrines of res judicata and collateral estoppel.  PECO’s Motion for Judgment on the Pleadings at ¶¶ 8-38.  PECO further asserted that it lawfully refused to accept the Complainant’s medical certificates and that it properly applied the Complainant’s payments.  Id. at ¶¶ 39-45.  To date, no Answer to PECO’s Motion has been filed, nor has any written request for a continuance or for an evidentiary hearing been received from either the Complainant or her counsel.  

		On October 18, 2010, this proceeding was assigned to ALJ Buckley.  In his Initial Decision, issued on December 30, 2010, ALJ Buckley granted PECO’s Motion for Judgment on the Pleadings and dismissed the Complaint with prejudice.    

As previously noted, the Complainant filed Exceptions to the Initial Decision on January 21, 2011.  Replies to Exceptions were not filed.             



Background 

		Prior to filing the Complaint in this proceeding, Ms. Anderson filed a separate Complaint against PECO on February 28, 2008, at Docket No. F-2008-2033574 (February 2008 Complaint).  Ms. Anderson alleged that it was impossible for her to have a $30,000 balance for a single family home with one working adult, that she was billed twice for a few months, and that she wanted an affordable payment arrangement.  She also asked the Commission to review her account balance after her gas meter was changed and to correct the amount due.  

		The Commission resolved the Complainant’s allegations in an Order entered on April 30, 2009 (April 2009 Order).  In the Order, the Commission directed PECO to credit the Complainant’s outstanding balance for gas service in the amount of $1,146.13 as a correction for estimated bills rendered between February and November 2004.[footnoteRef:4]  The Commission dismissed the Complaint with respect to all other allegations.  The Commission determined that the Complainant did not show that PECO was assessing late fees incorrectly and a refund of the late fees was not warranted.  Additionally, PECO was not prohibited from collecting a deposit from the Complainant.  Moreover, the Commission declined to award a payment arrangement to the Complainant pursuant to the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (Chapter 14) because doing so would have resulted in a higher monthly payment than the payment required under the payment arrangement that PECO had offered.                      [4: 	 	In analyzing the Complainant’s billing history, the Commission examined the Complainant’s bills from PECO for the time period from February 2004 to February 2008, when the February 2008 Complaint was filed.    ] 




Discussion 

Legal Standards 

This case is before us on a Motion for Judgment on the Pleadings filed by PECO.  Motions for summary judgment and judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).  In this proceeding, PECO bears the burden of demonstrating clearly that there is no genuine issue of material fact.  

PECO has specifically asserted that the Complaint should be dismissed based on the doctrines of res judicata and collateral estoppel.  The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  “(1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.”  Id.
 
Collateral estoppel is a doctrine of issue preclusion which “seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between the same parties.”  Commonwealth v. Hude, 425 A.2d 313, 322 (Pa. 1980).  A plea of collateral estoppel is valid if the following elements are present:  

(1) [T]he issue decided in the prior adjudication was identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and (4) the party against whom it is asserted has had a full and fair opportunity to litigate the issue in question in a prior action.

In Re Estate of Ellis, 333 A.2d 728, 731 (Pa. 1975).                    

The ALJ’s Decision 

In ruling on the Motion for Judgment on the Pleadings, the ALJ determined that the Motion should be granted on the basis of the doctrines of res judicata and collateral estoppel.  I.D. at 8.  After reviewing the February 2008 Complaint proceeding, the ALJ found that all of the elements for both doctrines were present and effectively barred the October 2009 Complaint.  Id. at 8-9.  

With regard to the requirements of res judicata, he determined that the main issue raised in the October 2009 Complaint is identical to the main issue raised in the February 2008 Complaint:  the Complainant’s denial of responsibility for arrears owed to PECO and her request for an affordable payment arrangement.   Second, the cause of action is identical in both Complaint proceedings.  Third, Deborah L. Anderson is the Complainant, and PECO is the Respondent, in both Complaints.  I.D. at 8.  The capacities of both parties, customer and public utility providing service, are the same in both proceedings.  Id. at 9.  

With respect to the requirements for collateral estoppel, the ALJ first concluded that the Complainant disputed the total arrears and payment arrangement for her utility bill in the February 2008 Complaint, which is the same issue that she is disputing in the October 2009 Complaint.  Again, the parties in the prior proceeding and the instant Complaint proceeding are identical.  The ALJ also stated that the Complainant participated in the evidentiary hearing in the previous proceeding.  Following the hearing, the ALJ issued an Initial Decision sustaining, in part, and dismissing, in part, the February 2008 Complaint.  The Complainant subsequently filed Exceptions to the Initial Decision.  On April 30, 2009, the Commission issued a final Opinion and Order denying the Complainant's Exceptions and affirming the ALJ's Initial Decision.  That Opinion and Order was not appealed.  I.D. at 9.    

In addition, the ALJ concluded that the Complaint should be barred pursuant to Section 316 of the Public Utility Code (Code), 66 Pa. C.S. § 316, which precludes a collateral attack on a Commission Order that has not been overturned on appeal.[footnoteRef:5]  Furthermore, the ALJ determined that it was appropriate to dismiss the Complaint without a hearing because the Commission had previously adjudicated the allegations in the present Complaint and issued a final decision on the merits.  He reasoned that a hearing was not necessary in the public interest under Section 703(b) of the Code, 66 Pa. C.S. § 703(b), and Section 5.21(d) of the Commission’s Regulations, 52 Pa. Code § 5.21(d).[footnoteRef:6]  As a result, the ALJ granted PECO’s Motion and dismissed the Complaint with prejudice.  I.D. at 10.                      [5: 	 	Section 316 of the Code provides:  

Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.]  [6: 
	  	Section 703(b) of the Code and Section 5.21(d) of our Regulations both provide that “The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  
] 




The Complainant’s Exceptions  

In her Exceptions, the Complainant reiterates some of the information from her October 2009 Complaint:  she requests that her account balance be adjusted because the amount is incorrect and that she be awarded an affordable payment agreement.  Exc. at 1, 3.  The Complainant also explains that she hired and paid an attorney to represent her in this matter, and she was unaware that he did not file an Answer to PECO’s New Matter.  Id. at 2, 4.  The Complainant further states that she informed her attorney that he would be getting a motion from PECO in the mail and that she did not have the legal knowledge to dispute the alleged facts in PECO’s Motion for Judgment on the Pleadings.  She also avers that she was relying on her attorney to have an understanding on requesting continuances for the hearing dates.  Id. at 6.         

Disposition

In his Initial Decision, the ALJ made fifteen Findings of Fact and twelve Conclusions of Law.  I.D. at 3-5, 10-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

	In addressing the Exceptions, we will focus primarily on the issue of whether the ALJ properly granted the Motion for Judgment on the Pleadings.  For the reasons stated below, we will reverse the Initial Decision. 

We disagree with the ALJ that the October 2009 Complaint should be dismissed on res judicata grounds.  Based on our review of the record, we find that the issues in this Complaint proceeding and the February 2008 Complaint proceeding are not identical.  Specifically, the Complainant has raised two additional issues in the instant proceeding that were not addressed in the prior proceeding.  First, in this proceeding the Complainant has alleged that, in August 2009, PECO denied her use of medical certificates without obtaining permission from the Commission by initiating a petition to contest the renewal of a certification.[footnoteRef:7]  PECO’s actions in August 2009 were not before us when we rendered our April 2009 Order.    [7: 	 	This issue concerns whether PECO is complying with our Regulations at 52 Pa. Code §§ 56.111-56.118, which govern the circumstances under which medical certifications may be used to prevent termination of utility service.   ] 


Second, the Complainant is contesting new bills in this proceeding that she did not contest in the previous Complaint proceeding.   Her October 2009 Complaint contests bills from PECO up to October 2009 and specifically refers to a billing statement from PECO issued on October 9, 2009.  The February 2008 Complaint proceeding only concerned bills during the time period from February 2004 to February 2008.  In light of the additional issues the Complainant has raised in this proceeding, we will not dismiss the Complaint on res judicata grounds.  While we agree with the ALJ that the remaining elements of res judicata are met, all of the elements must be met to satisfy the stringent standard for dismissal on res judicata grounds.                                      

We also disagree with the ALJ that this case should be dismissed in its entirety on the basis of collateral estoppel.  As stated above, collateral estoppel is a doctrine of issue preclusion.  While certain issues raised in the October 2009 Complaint may be precluded by our April 2009 Order, we do not believe that all issues raised in the October 2009 Complaint are precluded because, as we have explained, the Complainant has raised issues here which were not previously presented.  While there was a final judgment on the merits in the February 2008 Complaint proceeding, the April 2009 Order did not address any of the new issues raised in this proceeding, such as PECO’s denial of the Complainant’s use of medical certificates, which did not occur until August 2009.  Our prior decision also did not address any of the Complainant’s billing statements after February 2008.  Accordingly, we find that dismissal of the entire Complaint on collateral estoppel grounds is not proper in this case. 

Based on this same reasoning, we conclude that the entire Complaint should not be barred under Section 316 of the Code, 66 Pa. C.S. § 316.  We believe that our April 2009 Order can be given full effect with regard to the matters decided therein, without precluding consideration of the new issues raised by the Complainant here.  

Furthermore, we find that a hearing is necessary in the public interest under Section 703(b) of the Code, 66 Pa. C.S. § 703(b), and Section 5.21(d) of our Regulations, 52 Pa. Code § 5.21(d).  We, therefore, remand this proceeding to the Office of Administrative Law Judge for further proceedings.  The evidence presented should be limited to the new issues raised in this proceeding that were not adjudicated in the prior proceeding.    

Finally, we note that this Complainant has accumulated an arrearage in excess of $30,000.  As previously stated, the February 2008 Complaint proceeding involved bills received from February 2004 to February 2008, and a final decision has been rendered in that case.  As such, the billings during that time are considered undisputed, delinquent amounts which are proper grounds for termination of service.  We remind the Complainant that she is required to pay undisputed amounts during the pendency of the complaint process.  52 Pa. Code § 56.181.

Conclusion

		For the reasons discussed herein, we shall grant Ms. Anderson’s Exceptions, reverse the ALJ’s Initial Decision, and remand this case to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Exceptions of Deborah L. Anderson, filed on January 21, 2011, are granted.    

		2.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued on December 30, 2010, is reversed, consistent with this Opinion and Order.

3.	That this Complaint proceeding at Docket No. C-2009-2136754 is remanded to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order.   




 

		4.	That the evidence presented at the hearing be limited to the medical certificate issue and the new billings not considered in our prior Order.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  May 19, 2011 

ORDER ENTERED:  May 20, 2011
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