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		v.

Germantown Cab Company, Inc.


OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Settlement Agreement (Settlement) entered into between the Law Bureau Prosecutory Staff (LBPS), acting on behalf of the Commission’s Bureau of Transportation and Safety (BTS), and Germantown Cab Company, Inc. (Respondent) for resolution of allegations regarding violations of the Public Utility Code (Code), 66 Pa. C.S. §§ 101, et seq., and the Commission’s Regulations, 52 Pa. Code §§ 1.1, et seq. 

History of the Proceeding

		On September 5, 1996, the Respondent was issued a Certificate of Public Convenience (Certificate) at Docket No. A-00110733, which authorized it to provide call and demand service.  The Respondent also holds paratransit authority granted by the Commission on September 18, 2009.

		Because the Settlement Agreement in this case encompasses and satisfies three separate Complaint proceedings, we will address each Complaint individually for purposes of providing the history of each Complaint.

Docket No. C-2010-2113563

		On May 4, 2009, Commission Enforcement Officer Freda Culver (Officer Culver) performed an inspection of one of the Respondent’s vehicles at its facility in Philadelphia, Pennsylvania.  During the inspection, two violations were found, which resulted in the issuance of the Complaint at Docket No. C-2010-2113563.

		Pursuant to its enforcement responsibilities, BTS initiated a Complaint in which it alleged that the Respondent failed to have the proper name or registered insignia and the proper number of the Certificate of Public Convenience identification markings on each side of the vehicle, in violation of 52 Pa. Code (Code) § 29.71(a) and 66 Pa. C.S. § 501(c).  BTS sought a civil penalty of $50 for this violation.  The Complaint further alleged that the Respondent failed to display its complaint decal while the vehicle was in operation, in violation of 52 Pa. Code § 29.316(b) or (c).  BTS sought an additional civil penalty of $50 for this violation, for a total penalty of $100.

		The Complaint, which was served on the Respondent on February 1, 2010, advised the Respondent that it must file an Answer to the Complaint within twenty days of the date of service of the Complaint.  In the event that an Answer was not filed, BTS would request the Commission to issue a Secretarial Letter that would impose a civil penalty of $100 on the Respondent.[footnoteRef:1]   [1: 	 	We note that although LBPS originally cited a $50 civil penalty in the Settlement at ¶¶ 3 and 9B and in the total reduced civil penalty amount in ¶ 44, the correct amount of the civil penalty requested by BTS is $100 at Complaint Docket 
No. C-2010-2113563.  On April 22, 2011, LBPS filed a revised page 3 with the Secretary of the Commission, which accurately reflects the $100 civil penalty requested by BTS.  A copy of the revised page 3 was served upon counsel for the Respondent.] 


		The Respondent filed an Answer to the Complaint, in which it denied the allegations contained in the Complaint.

Docket No. C-2010-2116414

		On June 18, 2009, Officer Culver, as well as fellow Enforcement Officers Alexander Zinczenko, Rufus Miller, Ralph Kane and Charles Myers (Officers Zinczenko, Miller, Kane and Myers) performed an inspection of seven of the Respondent’s vehicles at its facility in Philadelphia, Pennsylvania.  During the inspection, a total of eight violations were found, which included the following: (1) an unsecured battery: (2) two improperly calibrated meters resulting in fares that are higher than the tariffed rates on file with the Commission; (3) an inoperative meter; (4) missing complaint decal; and (5) missing PUC numbers on both fenders.

		On June 19, 2009, Enforcement Officers Kane and Miller inspected four additional vehicles, which uncovered six violations, as follows: (1) an improperly calibrated meter resulting in fares that are higher than the tariffed rates on file with the Commission; (2) an improperly calibrated meter that resulted in fares that are lower than the tariffed rates on file with the Commission; (3) an inoperative right front turn signal; (4) a missing complaint decal; (5) tariff rates not posted in the vehicle; and (6) failure to have at least one headlamp operative on low beam setting.  The combined civil penalty sought by BTS for the alleged violations, as found on June 18, 2009 and June 19, 2009, totaled $2,950.

		The Complaint was served on the Respondent on February 3, 2010.  The Respondent filed an Answer to the Complaint, in which it denied the allegations contained in the Complaint.

Docket No. C-2010-2123058

		On July 17, 2009, Commission Enforcement Officer William Lark (Officer Lark) conducted a follow-up interview with the Respondent’s Manager, Tony Gillard, in reference to the Respondent’s Driver’s License Records from the prior Annual Taxi Inspection.  Following the interview, Officer Lark found that the Respondent had allowed five of its drivers to operate a taxi without holding a valid driver’s license.  

		Specifically, Driver No.1, whose license was suspended effective June 12, 2009, was permitted to operate a taxi from June 12, 2009 through June 24, 2009, and again from June 26, 2009 through July 9, 2009.  Driver No. 2, whose license was suspended effective May 22, 2009, was permitted to operate a taxi on May 23, 2009, and on May 25, 2009 through May 28, 2009.  Driver No. 3, whose license was suspended effective March 9, 2009, was permitted to operate a taxi on March 25 and 26, 2009; April 20, 21, 23, 25 through 30, 2009; and May 2, 3, 5, 6, 7, 8, 9, 14 and 15, 2009.  Driver No. 4, whose license was suspended for one month, from December 26, 2008 through January 26, 2009, was permitted to operate a taxi from December 27, 2008 through December 31, 2008, and again from January 1, 2009 through January 24, 2009.  Finally, Driver No. 5, whose license was suspended effective March 23, 2009 through May 20, 2009, was permitted to operate a taxi during the entire suspension period.  The combined civil penalty sought by BTS for these alleged violations totaled $1,600.  
		The Complaint was served on the Respondent on February 4, 2010.  The Respondent filed an Answer to the Complaint, in which it denied the allegations contained therein.

		On January 21, 2011, the Parties filed a Settlement Agreement (Settlement) and urged the Commission to approve the terms of the Settlement as being in the public interest.  As previously discussed, the civil penalty requested by BTS in these consolidated Complaint proceedings totaled $4,650.

	In the Settlement, the Parties agree to settle the allegations of the Complaints and stipulate as follows:

		1.	The Respondent agrees to pay in full the $100
		penalty imposed in the Complaint at Docket No.
		C-2010-2113563.

		2.	The Respondent agrees to pay in full the $1,600
		penalty imposed in the Complaint at Docket No. 
		C-2010-2123058.

		3.	The Respondent agrees to pay the reduced penalty
		of $1,000 for the Complaint at Docket No.
		C-2010-2116414.
		
		4.	The Respondent agrees to comply with the
		Public Utility Code and the Commission’s Orders
		and Regulations in the future, and to take appropriate
		steps to alleviate future misconduct and/or noncompliance.


Discussion

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).  Before addressing the merits of the proposed Settlement, however, we must address several preliminary issues. 

	We note that, in response to the Complaint, the Respondent filed correspondence signed by Michael S. Henry, on behalf of the Respondent.  Mr. Henry is counsel for the Respondent.  Since Mr. Henry is the company’s counsel and the company is incorporated, the Answer was properly executed.

	The Settlement was executed by an attorney from the LBPS, on behalf of BTS, and by counsel for the Respondent, on behalf of the Respondent.  We find that the Settlement Agreement was properly executed by the Parties.

	The Parties assert that the Settlement is in the public interest because it effectively addresses the issues set forth in the above-outlined Complaints and avoids the time and expense of litigation, which may entail hearings, filing of briefs, exceptions, reply exceptions, and possible appeals.  In this case, the Respondent has agreed to pay a fair and equitable penalty for its conduct, and will make all efforts to comply with the Commission’s Regulations in the future.

	After a review of the terms of the Settlement, we are satisfied that it is in the public interest.  We further find that approval of this Settlement is consistent with the Commission’s Policy Statement at 52 Pa. Code § 69.1201.  The Policy Statement sets forth the guidelines we use when determining whether and to what extent a civil penalty is warranted.  In this case, application of these guidelines supports approval of the Settlement as filed.  

		Initially, we examine whether the conduct and the consequences of the conduct are serious.  We further consider whether the Respondent’s alleged acts and/or omissions amounted to willful fraud or misrepresentation, or were merely administrative or technical errors.  LBPS opines that, of the allegations contained in the three Complaints, many of the violations can easily be categorized as administrative/technical errors.  For example, LBPS asserts that the following violations could be characterized as administrative/technical errors: missing decals and PUC numbers; missing tariff postings; inoperative headlights and turn lamps; and an unsecured battery.  According to the LBPS, other violations, such as inoperative meters, improperly calibrated meters, and drivers operating on suspended licenses, while not necessarily amounting to willful fraud or misrepresentation, could be categorized as something more than administrative or technical oversights.  Settlement at ¶ 37.  On review, we consider inoperative headlights and turn lamps to be more serious than a simple “administrative/technical error,” because they relate to the safety of the driver and the passengers.    

		With regard to whether the resulting consequences of Respondent’s actions were of a serious nature, LBPS believes that the results of the Respondent’s alleged conduct were not of a serious nature.

		We also review whether the regulated entity has made an effort to modify internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  In this case, we note that the Respondent has agreed to work with a BTS compliance specialist to ensure future compliance with Commission Regulations.

		We also consider the number of customers affected and the duration of the violation.  Many of the violations did not affect the Respondent’s customers.  However, violations for inoperative and improperly calibrated meters may have affected one or more customers.  We note however, that no complaints were filed with the Commission with regard to the amount charged due to a faulty meter, and no customers sought reimbursement of overcharges.  As such, we cannot determine the number of customers, if any, who were affected.

		On the issue of Respondent’s compliance history with the Commission, LBPS is of the opinion that the Respondent’s compliance history is not out of character for a taxicab company of its size.  The Respondent has had several formal complaints filed against it in the past, most for violations similar to those found in these cases.

		LBPS states that the Respondent fully cooperated with Commission staff throughout all phases of this proceeding.

		Finally, we consider whether the amount of the proposed civil penalty is sufficient to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.  LBPS submits that the agreed upon civil penalty of $2,700 constitutes a reasonable and appropriate resolution of the Complaint.  In view of the above factors, LBPS agreed to reduce the combined proposed civil penalty from $4,650 to $2,700.  We find, on the record before us, that $2,700 is a sufficient amount to deter future violations.  

		Nevertheless, as discussed above, there were several serious matters uncovered in this proceeding.  Some matters that can be so characterized are as follows: the Respondent’s allowing its drivers to operate its vehicles while they are under license suspension; inoperative headlights and turn lamps; and inoperative or improperly calibrated meters.  If those violations are discovered again in the future, the Commission may be inclined to impose harsher penalties.

Conclusion

It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to consider thoroughly the terms of the instant Settlement Agreement.  The Settlement Agreement effectively addresses the issues which arose during the course of this proceeding and avoids the expense of litigation and the possibility of appeals.  The Respondent agrees that, in the future, it will take all appropriate steps to avoid misconduct and noncompliance with the Code and the Commission’s Regulations.  Accordingly, we find that the proposed Settlement Agreement entered into between LBPS and the Respondent is in the public interest and merits approval; THEREFORE,
IT IS ORDERED:

	1.	That the Settlement Agreement entered into between the Commission’s Law Bureau Prosecutory Staff and Germantown Cab Company, Inc., filed on January 21, 2011, which resolves the above-captioned Complaints, is approved.
	
	2.	That the Complaints at Docket Nos. C-2010-2113563; C-2010-2123058; and C-2010-2116414, are sustained to the extent outlined in this Opinion and Order.

3.	That Germantown Cab Company, Inc., shall pay a civil penalty of $2,700 by sending a certified check or money order payable to the Pennsylvania Public Utility Commission, within twenty (20) days from the entry date of this Opinion and Order to:

		Pennsylvania Public Utility Commission
		P.O. Box 3265
		Harrisburg, PA  17105-3265

4.	That Germantown Cab Company, Inc., shall cease and desist from any further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., or this Commission’s Regulations, 52 Pa. Code §§ 1.1, et seq.

	5.	That a copy of this Opinion and Order shall be served on the Bureau of Transportation and Safety. 
	
	6.	That a copy of this Opinion and Order shall be served on the Office of Administrative Services, Financial and Assessment Section. 


	7.	That the Secretary shall mark the records at Docket Nos. C-2010-2113563; C-2010-2123058; and C-2010-2116414 closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  May 19, 2011

ORDER ENTERED:   May 20, 2011
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