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HISTORY OF THE PROCEEDINGS


On April 12, 2010, Linda Berkery (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO).  Essentially, the Complainant alleged that PECO had billed her for a gas company in California, which had not serviced her for years and which never sent her a bill, that it used false gas charges to compute late charges which amounted to $170 a month, and that because she is a CAP (Customer Assistance Program) rate customer, she is not responsible for any late charges.  She asked that the Commission investigate PECO’s practice.  


On May 13, 2010, PECO filed an answer to the complaint.  It stated, among other things, that the Complainant’s bill contained an unpaid charge of $8,649.98 from a supplier for gas between June 2005 and July 2008 and for electricity from August 2003 to October 2004, that the late charges were attributable to her high unpaid balance, and that a CAP customer is not excluded from late charge payments.  On the same date, PECO filed a Motion to join Commerce Energy, Inc. (Commerce) as an Indispensible Party, which was the Complainant’s gas and electric supplier from June 2005 to July 2008 and from August 2003 to October 2004.



On May 21, 2010, the Complainant filed an answer to PECO’s Motion to Join Commerce as an Indispensible Party.  She stated that she severed business with Commerce two and six years ago, and that, as such, it had no place in this proceeding.



On July 16, 2010, Commerce sent a letter to the Commission’s Secretary stating that it did not contest PECO’s Motion to join it as an Indispensible Party.



On July 22, 2010, the Complainant filed a Motion to Strike Commerce’s letter of July 16, 2010 from the record because Commerce is not a party to, and has no standing to file documents, in this case.  She also stated that Commerce’s letter showed that PECO had engaged in ex parte communications with Commerce.  



On August 2, 2010, Commerce answered to the Complainant’s Motion to Strike its letter of July 16, 2010.  Commerce requested that the Commission consider nunc pro tunc its letter dated July 16, 2010 to be its answer to PECO’s Motion to Join, and also stated that PECO had not violated the ex parte rules of the Public Utility Code because Commerce is not a member of the Commission, administrative law judge, or employee of the Commission.



On November 19, 2010, a hearing was scheduled on the complaint.


On November 8, 2010, I issued an Order granting PECO’s Motion to Join, adding Commerce as an additional Respondent and indicating that the November 19, 2010 hearing be held as scheduled.



On November 15, 2010, the Complainant filed with the Commission a Petition for Interlocutory review and Answer to Material Question, requesting the Commission to review my Order granting PECO’s Motion to Join Commerce as an indispensible party in this complaint proceeding.



On November 18, 2010, under the authority of 52 Pa. Code §5.302(b), I issued a stay of proceedings.  On January 14, 2011, the Commission declined to review my Order and allowed the matter to run its course.



Another hearing was scheduled for April 13, 2011.  At this hearing, the Complainant’s husband, John Berkery, proceeded unrepresented.  He testified on his own behalf and introduced no exhibit into the record.  PECO was represented by Michael Gruin, Esquire, who presented the testimony of two witnesses and introduced 12 exhibits (PECO Exhibits 1-10, 14 and 15).  Respondent Commerce was represented by Lauren M. Lepkoski, Esquire, who presented the testimony of one witness and introduced one exhibit into the record.



At the hearing, Mr. Berkery made oral on-the-record data requests, seeking billing and payment information from September 2003 to July 2008 for gas service (N.T. 90, 91).  On April 25, 2011, Commerce answered the requests.  In the answer dated April 22, 2011, Commerce provided Ms. Berkery’s gas use and the amount billed to her from September 2003 and July 2008, and the amount of payments Commerce received from Ms. Berkery.  It also stated that its witness made a mistake about the amount owed by the Complainant for gas service between September 18, 2003 and July 18, 2008, which is $5,503.30 instead of $4,775.27, and that Commerce was not required to keep the contract between Ms. Berkery and ACN Energy signed in 2003 because the contract was outside the four-year record-keeping period.  52 Pa. Code §56.202.  


On April 28, 2011, Mr. Berkery filed an objection dated April 27, 2011 to Commerce’s answer because Commerce did not forward to him a copy of the agreement between Ms. Berkery and ACN Energy.  On May 4, 2011, counsel for Commerce sent a letter dated May 3, 2011 to me explaining that the answer dated April 22, 2011 fully answered Mr. Berkery’s on-the-record data requests and that the request for the agreement between Ms. Berkery and ACN Energy was made after the adjournment of the evidentiary hearing and was therefore outside the record.  I agree with the explanation and I consider it part of Commerce’s answer to the requests.  The witness’s answer (April 22, 2011) to the on-the-record data requests and this explanation (May 3, 2011) will be marked as Commerce Exhibit 2 and will be admitted into the record.



On May 9, 2011, Mr. Berkery filed his comments dated May 5, 2011 on Commerce’s May 3, 2011 letter.  Because I agreed with Commerce’s counsel that the request for the agreement between Ms. Berkery and ACN Energy was made off the record and beyond the four-year record-keeping period, I will not discuss Mr. Berkery’s comments.


The record closed on May 9, 2011.

FINDINGS OF FACT


1.
The Complainant is the Respondent’s customer, taking gas and electric services at 2115 Fairwold Lane, Fort Washington, PA (N.T. 5, 6).  


2.
The Complainant signed up her electricity with ACN Energy between September 18, 2003 and November 17, 2004.  She has become the Respondent’s electric customer since November 17, 2004 (N.T. 16, 17; PECO Exhibit 1).


3.
The Complainant signed up for her gas with ACN Energy between September 18, 2003 and July 20, 2005, and became Commerce’s customer between July 20, 2005 and July 18, 2008.  She has become the Respondent’s gas customer since July 18, 2008 (N.T. 17-19; PECO Exhibit 1).


4.
When a customer chooses a supplier, the Respondent serves as a billing agent for the supplier:  the Respondent reads the customer’s meter and sends the customer’s use to the supplier.  The supplier then calculates the monthly charges and the Respondent puts the charges on a consolidated bill to the customer (N.T. 22, 23, 27, 28).


5.
The Complainant has a poor history of payments:  she made one payment in 2005 (April 12, 2005) and 2006 (October 27, 2006), two payments in 2007 (July 11 and December 5, 2007), five payments in 2008 (February 27, March 19, June 16, July 10, and August 14, 2008), one payment in 2009 (May 1, 2009), and six payments in 2010 (April 12, May 24, July 1, September 2, October 12, and November 16, 2010) (N.T. 42-48; PECO Exhibits 3-6).


6.
The Respondent sent the Complainant several notices of service termination for nonpayment, but only one termination actually occurred on August 13, 2008.  The service was restored the next day, August 14, 2008 (N.T. 51, 52; PECO Exhibit 8).


7.
The Complainant enrolled in the Respondent’s Customer Assistance Program (CAP) on July 19, 2006.  She was re-certified as a CAP Rate, Tier E customer on November 10, 2009.  This status was changed to a Tier E1 customer on December 31, 2010 (PECO Exhibit 9).  


8.
The Respondent’s CAP Rate, Tier E1 provides a 29% discount on the pricing 650 kWh for electric service.  For gas service, it provides 0% discount on a total bill, but CAP members are subject to a minimum monthly bill of $25 ($10 for non-heating members).  The Complainant was forgiven $7,674.26 on December 27, 2007 (N.T. 53-55; PECO Exhibits 4, 14, 15).


9.
The Complainant owed the Respondent $17,119.00, which includes Commerce’s unpaid gas balance of $5,503.30, by March 21, 2011 (N.T. 44, 56-60; PECO Exhibit 3; Commerce Exhibit 2).


10.
On February 9, 2005, Commerce acquired ACN Energy and became the natural gas supplier for all ACN customers (N.T. 83; Commerce Exhibit 1).



11.
The Complainant owed Commerce $5,503.30 for gas service between September 18, 2003 and July 18, 2008 (N.T. 83-90; Commerce Exhibit 2). 
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent was responsible for the problems described in her complaint.  



At the hearing, the Complainant’s husband did not deny that he and his wife have made infrequent payments to PECO when they are a PECO customer, and that his wife is a member of PECO’s CAP program.  He also testified that they were also a Commerce customer, but that they were no longer a Commerce customer for a long time.  He could not remember how much they owed Commerce, and that they just paid the Respondent every month last year (2010) (N.T. 11, 12). 


The Respondent testified that when Commerce acquired ACN Energy in February 2005, it acted as Commerce billing agent.  As a billing agent, the Respondent read customers’ meters and sent the customers’ use to Commerce.  Commerce then calculated the monthly charges and the Respondent put the charges on a consolidated bill to customers.


The Respondent also testified that it has become the Complainant’s electricity supplier since November 17, 2004, and gas supplier since July 18, 2008, that she has been enrolled in the Respondent’s CAP program since July 19, 2006, and that she had a poor history of payments.  She now owes the Respondent $17,119.00, which includes Commerce’s unpaid gas balance of $5,503.30.



Commerce testified that it provided gas service to the Complainant from September 18, 2003 to July 18, 2008, and that the Complainant owed it $5,503.30.



In part, Section 1405 relating to Payment agreements, 66 Pa. C.S. §1405, provides as follows:

    (c)  Customer assistance programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.



Under these provisions, a customer participating in a customer assistance program must pay the customer’s CAP rates and the Commission does not have authority to negotiate or approve an agreement even though it has jurisdiction over the parties and the subject matter.


From the testimony and the Code above, I conclude that the Complainant has to pay the CAP rates and is not entitled to an agreement negotiated or approved by the Commission.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of the complaint.


2.
The Complainant has to pay Commerce’s bills when the Respondent billed her as a Commerce agent.


3.
The Commission does not have authority to negotiate or approve an agreement when a complainant is participating in a utility’s Customer Assistance Program.  66 Pa. C.S. §1405(c).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Linda Berkery against PECO Energy Company at Docket No. C-2010-2170223 is dismissed.
Date:
             May 10, 2011                

____________________________________








Ky Van Nguyen








Administrative Law Judge  
� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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