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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Laura Maisch (Complainant), which were filed on March 18, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on February 25, 2011, in the above-captioned proceeding.  On March 29, 2011, PECO Energy Company (PECO) filed Reply Exceptions.
History of the Proceeding


On July 7, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO wherein she alleged that there were incorrect charges on her bills from October 2008 through May 2009.


On August 3, 2009, PECO filed an Answer denying that there were incorrect charges on the Complainant’s bills and that the Complainant’s failure to make payments resulted in her default on a payment agreement, at which time the unbilled balance was billed back to the account.  The Complainant was placed on another payment agreement, ordered by the Commission, and she once again defaulted on the agreement, resulting in a March 2009 billing of $823.61.  I.D. at 1.


A hearing was held on January 19, 2010, before ALJ Charles E. Rainey, Jr.  The Complainant appeared pro se and sponsored three exhibits.  PECO was represented by an attorney who presented one witness and sponsored six exhibits.  The record closed on January 23, 2010.  On January 31, 2011, the matter was reassigned to ALJ Colwell for preparation and issuance of an Initial Decision.  I.D. at 1-2.


As noted, on February 25, 2011, ALJ Colwell’s Initial Decision was issued.  The Complainant filed Exceptions on March 18, 2011.  PECO filed Reply Exceptions on March 29, 2011. 
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The ALJ made thirty-six Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).



In her Initial Decision, ALJ Colwell indicated that this Complaint is an appeal of the Bureau of Consumer Services decision, issued on September 25, 2008, at BCS Case No. 2356636, with regard to the Complainant’s informal complaint concerning a billing dispute with her electric service that was filed in March 2008.  FOF Nos. 3, 4, 7 and 8.  In its decision, the BCS determined that the Complainant owed a balance of $1,430.72 to PECO.  PECO’s witness testified that the amount of the arrearage on the BCS decision was incorrect.  PECO’s witness submitted that the arrearage should have been $1,730.92 due to a balance of $300.20 from a prior agreement that was not reflected in the BCS total of $1,430.72.  PECO noted that the $300.20 additional arrearage was due to a prior payment agreement with PECO that was not ordered by the Commission and that the amount of the PECO agreement still owing does not appear on the customer’s monthly bill.  I.D. at 8.



At the time of the BCS informal complaint decision, the Complainant’s balance owed was $584.26.  The BCS decision required that the Complainant pay approximately $25 towards her arrearage in addition to her budget billing of $156.  
I.D. at 8; Tr. at 72.



On November 9, 2008, the Complainant received an e-mail notice from her bank indicating receipt of a bill from PECO for $22.34 on a balance of zero.  Based on this e-mail, the Complainant assumed she had a zero balance due.  The following is a breakdown of the Complainant’s billings and payments after receiving the November 9, 2008 e-mail notice from her bank:


Due Date
Billed Amount
Paid Amount
Date Paid

12/1/2008
       $22.34


12/10/2008
     $156.00

     $181.00

12/31/2008


1/2/2009
     $180.34

     $179.68

1/29/2009


2/4/2009
     $179.68


3/6/2009
     $180.34

     $179.68

3/26/2009


4/6/2009
     $823.61


5/5/2009
     $770.17


6/3/2009
     $882.62

     $126.04

6/4/2009

I.D. at 8-9.



After the BCS decision was issued, the Complainant made timely payments until March 9, 2009.  The amount that was unpaid under the payment agreement was $486.90.  This unpaid arrearage was added to the April 6, 2009 bill, resulting in an amount due totaling $823.61.  I.D. at 9; Tr. at 91; PECO Ex. 1.



Under PECO’s billing system, a customer’s arrearage, which is subject to a payment agreement, is not removed or reflected in the customer’s current bills.  Rather, the customer’s bill shows the amount that the customer is required to pay in order to keep the account current.  This amount may be comprised of the installment amount plus the budget balance.  As such, the full amount owed by the customer is not shown on a customer bill.  I.D. at 8, 9; Tr. at 74, 75.  According to PECO, the amount on a customer’s bill does not reflect the entire amount owed under a payment agreement and that amount does not show up anywhere until there is a missed payment and the entire unpaid amount from the payment agreement is added to the next bill.  Even a customer who asks for an account activity statement would not find the information there.



In her Initial Decision, ALJ Colwell concluded that, with regard to the Complainant’s claim of incorrect charges on her bill, the Complainant failed to carry her burden of proof.  However, consistent with the Commission’s stated desire for clarity of customer obligations, the ALJ sustained the Complaint due to PECO’s failure to indicate the full amount owed by a customer.  More specifically, the ALJ ruled that PECO provided inadequate service within the meaning of Section 1501 of the Code, 66 Pa. C.S. § 1501, when it failed to provide adequate notice of the full amount that would be due when the Complainant failed to make a timely payment on her payment agreement.  I.D. at 14.


Section 1501 of the Code, 66 Pa. C.S. § 1501, requires a public utility to “furnish and maintain adequate, efficient, safe, and reasonable service.”  The ALJ noted that prior to the evidentiary hearing, PECO never provided the Complainant with a complete and thorough explanation of the billing specifics.  As such, ALJ Colwell recommended the imposition of a $1,000 civil penalty upon PECO pursuant to the Commission’s authority to impose civil penalties under Section 3301 of the Code, 66 Pa. C.S. §3301.  Id.
In her Exceptions, the Complainant first argues that the ALJ’s Initial Decision passively penalized PECO with a “measly sum which in no way deters the conglomerate from continuing their current billing practices.”

She further argues that, contrary to PECO’s claim, with which the ALJ agreed, she never defaulted on her payment arrangement.  The Complainant claims that her prior balance was paid in full.  The Complainant also argues in her Exceptions that FOF Nos. 6, 16 and 20-22,
 were not the subject of her dispute.  Exc. at 1-2.


In her Exceptions, the Complainant also avers that the BCS allowed payment arrangements on a zero balance without communicating the same to her and that she never agreed to a budget billing since it would have been on a zero balance.  The Complainant submits that PECO’s billing is not in accordance with PUC law and PECO should have to supply corrected billing.  Exc. at 1-2.  She argues that the amounts charged were never billed and, therefore, never appeared on her bill.  The Complainant submits that if there was any outstanding balance, it should have been on her bill and/or communicated to her.  Exc. at 2.


The Complainant further excepts to the ALJ’s FOF No. 27, arguing that late charges are not allowed on disputed amounts, that the reconnection fee had previously been paid, and that there was never a charge on her bill for “tampering” in the amount of $920.  She then argues that the tampering charge is excessive and was not justified but was arbitrarily administered to her to punish her for something beyond her control.  
Exc. at 2-3.


The Complainant also disputes FOF No. 29, pertaining to when PECO terminated and restored her service, pointing out that PECO violated the law by terminating her service and should suffer consequences as a result.  According to the Complainant, she never agreed to PECO’s budget billing.  


Finally, with regard to FOF No. 35, which indicates that her May 2009 bill included the usage and arrearage on the defaulted agreement, the Complainant contends that her May 2009 bill included inflated charges with no explanation.  Exc. at 3.


In reply, PECO submits that it did not misrepresent any facts and the ALJ did not lend undue weight to PECO’s positions.  PECO points out that this case involves a complicated account history that includes charges for both gas and electric service, a budget billing arrangement, a multitude of missed payments resulting in account arrearages, a termination for non-payment, an unlawful reconnection by the Complainant, late payment fees, a meter tampering assessment, a default on that arrangement, removal from budget billing, a budget billing deficit, a BCS-ordered payment arrangement, and a default on that arrangement.  PECO adds that many of these items overlapped in time, thereby making a review of a monthly account activity difficult to understand and interpret, especially several years after that activity took place.  R. Exc. at 3-4.


PECO argues that the Complainant’s allegations of “misrepresentation” by PECO are completely unsupported and baseless.  PECO notes that every aspect of its position in the case is supported by PECO’s business records, which were entered into the record as Exhibits.  PECO also notes that the Complainant made a number of allegations that were outside the scope of her original Complaint such as disputing her budget billing amounts, that her service was improperly terminated, that she was improperly assessed late payment charges, that she never received a BCS-ordered payment arrangement in 2008, and that PECO attempted to transfer the balance from a dead woman to her account.  R. Exc. at 4-5.


PECO submits that the ALJ correctly concluded that there was no basis for reducing the amount owed on the Complainant’s PECO account.  It further argues that the Complainant’s exceptions to the ALJ’s Findings of Fact are baseless and contrary to the clear record evidence in this case.  PECO avers that the Complainant objects to numerous Findings of Fact from the ALJ’s Initial Decision; however, in most cases, the Complainant does not provide any reference to the record to support her contentions, and instead makes new arguments or references to material outside of the record in order to contest the Findings of Fact.  PECO contends that the Complainant’s Exceptions to the Findings of Fact do not identify a single finding that is unsupported by the evidence in the record and, therefore, those Exceptions should be denied by the Commission.  R. Exc. 7-9.



With regard to the Complainant’s opinion that the Initial Decision’s assessment of a $1,000 civil penalty on PECO is “measly” and in no way will deter PECO from continuing its current billing practices, PECO submits that the imposition of a civil penalty is not even appropriate and that the amount is excessive under the facts of this case.  PECO submits that the ALJ’s basis for imposing the penalty failed to recognize that the Parties attempted to mediate the dispute and that PECO attempted to explain the billing history during that mediation process.  R. Exc. at 9, 10, 15. 


For the reasons set forth in the Initial Decision, we agree the Complainant did not meet her burden of proof that her bills from PECO were incorrect.  Therefore, we agree with the ALJ’s decision to deny the portion of the Complaint seeking to reduce the amount that the Complainant owes PECO.


Based on the record in this case, we also do not believe that the failure to provide, on the customer’s bill, the full amount Complainant owed upon failure to comply with a payment agreement is unreasonable service.  There was no finding here that PECO’s bills issued to the customer violated the Commission’s regulations on bill format or the Commission’s “plain language” policy statement on billing.  Rather, PECO’s bill format seems to meet all of the requirements in the Commission’s billing regulations.


Nevertheless, we believe that the bill format issue that has been raised in this proceeding warrants further review.  In Dickson v. National Fuel Gas Distribution Corp., Docket No. C-2009-2132947 (Opinion and Order entered December 9, 2010), the Commission addressed what were considered to be confusing customer bills by directing the utility to work with the Commission’s Bureau of Consumer Services (BCS) to determine what changes can reasonably be made to the bill format to clarify customer obligations.  Consistent with the process used in Dickson, we direct PECO to work with BCS to determine whether PECO’s bill format can and should be changed to include the full amount that a customer owes upon failing to comply with a payment agreement.  The joint review process with BCS should be completed within sixty days of the date of entry of the Opinion and Order in this matter.  Within fifteen days after the completion of the joint review process with BCS, PECO shall file a report at the above docket on the outcome of the joint review process.


Lastly, we find that PECO did not provide adequate customer service here.  As the record shows, this matter involves a factually complex and confusing billing history.

The record evidence shows that the Complainant was confused by her PECO billing and could not reconcile her actual billing with the amount that PECO claimed was due.  In this situation, PECO should have provided a complete and thorough explanation of the billing specifics to the customer prior to the litigation process.  However, no such explanation,  which could have addressed the customer’s concerns and ultimately, could have led to a resolution of this matter without the filing of a formal complaint, was provided.  PECO’s failure in this regard was not reasonable service under Section 1501 of the Public Utility Code, and a $1,000 fine for this failure is appropriate.
Our decision to impose the civil penalty on PECO is based on our policy statement in Section 69.1201 of our Regulations, 52 Pa. Code § 69.1201, which provides appropriate guidance on factors to be weighed in determining whether a fine should be imposed upon a utility for violations of the Code, as well as the level of such fine, if one is determined to be appropriate.  The policy states in pertinent part: 

The Commission will consider specific factors in evaluating litigated . . . cases involving violations of 66 Pa.C.S. (relating to the Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate.  

Section 69.1201(c) goes further to list the factors and standards to be considered; they are,

(1)
Whether the conduct at issue was of a serious 

nature . . . such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature…such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty of fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decisions in similar situations.

(10)
Other relevant factors.
52 Pa. Code § 69.1201(c).  


Based on an examination of these factors, the $1000 civil penalty against PECO is justified, as follows:
1. PECO’s conduct was not conducive to an honest and transparent rendering of a full billing in what was a complex and confusing billing history and was not conducive to resolving the matter outside of the litigation context.

2. The consequences were of a serious nature to the Complainant, who was hit with an abnormally high bill after failing to make a timely payment in March 2009 and never received a thorough and complete explanation of her billing prior to the litigation process.

3. The amount is necessary to deter future violations, as PECO is likely to view the fine as a reminder and incentive that, prior to the litigation process, the company should provide customers with a thorough and complete explanation of billings that are subject to confusion and/or are in dispute.  
4. The customer impact from the inadequate service here was limited to this customer, and PECO does not have a history of non-compliance with Commission directives.
Based on the foregoing discussion, a $1,000 civil penalty is warranted against PECO for its failure to provide adequate customer service in violation of 
Section 1501 of the Code.  It is important to note that on March 10, 2011, PECO paid 
the $1,000 civil penalty imposed by the ALJ’s Initial Decision.
Conclusion
Based on the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint, in part, and sustains it, in part, and assesses a civil penalty of $1,000 against PECO; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Laura Maisch to the Initial Decision of Administrative Law Judge Susan D. Colwell are denied, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Susan D. Colwell is adopted, consistent with this Opinion and Order.



3.
That the Formal Complaint of Laura Maisch against PECO, at Docket No. C-2009-2118649, is sustained insofar as PECO’s failure to provide a thorough and complete explanation of the billing specifics to the customer prior to the litigation process constitutes inadequate service within the meaning of the 
Public Utility Code.



4.
That the Formal Complaint filed by Laura Maisch against PECO Energy Company at Docket No. C-2009-2118649 is denied insofar as it seeks to reduce the amount that Laura Maisch owes to PECO Energy Company.



5.
That Administrative Law Judge Susan D. Colwell’s recommendation to impose a $1,000 civil penalty upon PECO pursuant to the Commission’s authority to impose civil penalties under Section 3301 of the Code, 66 Pa. C.S. §3301, is upheld, consistent with this Opinion and Order.


6.
That PECO Energy Company may bill Laura Maisch for the outstanding amount due subject to this Complaint.


7.
That PECO Energy Company is directed to work with the Commission’s Bureau of Consumer Services to determine whether PECO’s bill format can and should be changed to include the full amount that a customer owes upon failing to comply with a payment agreement.  The joint review process with BCS shall be completed within sixty (60) days of the date of entry of this Opinion and Order.  


8.
 That, within fifteen (15) days  upon completion of the joint review process with BCS, as directed in Ordering Paragraph No. 7, above, PECO shall file a report at Docket No. C-2009-2118649 on the outcome of the joint review process.


9.
That upon the filing of the report on the outcome of the joint review process, as required by Ordering Paragraph No. 8, above, the record in this proceeding shall be marked closed.

[image: image1.png]









BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: May 19, 2011
ORDER ENTERED: May 26, 2011
	�	These Findings of Fact pertain to the Complainant’s account history, the BCS Decision and a history of her prior payment arrangements. 


	�	For a summary of the billing history, see the Initial Decision at pages 7�10.
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