BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nancy L. Manson					:
							:
	v.						:		C-2010-2170452
							:
PECO Energy Company				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On April 12, 2010, Nancy L. Manson (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  In the complaint, the Complainant essentially alleged that her electric bills at her previous address at 5663 Pentridge Street, Philadelphia PA had never been resolved and that the transfer of the unpaid balance from this address to the current address at 208 Walnut Street, Darby PA was not right.  She asked for an affordable payment.     

		On January 28, 2011, the Respondent moved to dismiss the complaint on the grounds that the complaint was barred by the doctrine of res judicata and that the Complainant is ineligible for a Commission ordered payment agreement under 66 Pa. C.S. §1405(c).  

		A hearing on the complaint is scheduled for April 29, 2011.     

		To date, the Complainant has not filed an answer to the motion.

FINDINGS OF FACT

		1.	The Complainant is a residential customer of the Respondent’s and takes service at 208 Walnut Street, Darby PA (Formal Complaint Form).

		2.	The Complainant was a party to the complaint at Docket No. C-2008-2028733, alleging that the bills attributed to her previous address at 5663 Pentridge Street, Philadelphia PA were too high (Formal Complaint Form; PECO Exhibit 4).

		3.	The Complainant did not file exceptions to the Initial Decision issued on April 22, 2009 by Administrative Law Judge (ALJ) Charles E. Rainey, Jr. at Docket No. C-2008-2028733, which became final on July 9, 2009 without further Commission action (PECO Exhibit 4).

		4.	At the time ALJ Rainey issued his Initial Decision at Docket No. C-2008-2028733, the Complainant accrued an outstanding bill of $15,749.22 at the Pentridge Street address, which was transferred to the Complainant’s account at 208 Walnut Street, Darby PA (PECO Exhibit 4).

		5.	The Complainant was enrolled as a CAP (Customer Assistance Program) Rate D customer from December 7, 1998 to April 19, 2006.  A CAP Rate D customer receives a 50% discount on the first 500 kWh of usage each month (PECO Exhibit 4).

		6.	The Complainant was also enrolled in the Respondent’s CAP program at the current address at 208 Walnut Street, Darby PA on March 15, 2006, but was removed from it after failing to re-certify (Motion for Judgment on the Pleadings).


DISCUSSION

		Motion for summary judgment or judgment on the pleadings is authorized by Section 5.102(a) and (d) of the Commission’s regulations, 52 Pa. Code §5.102(a) and (d).  In part, Section 5.102(a) and (d) provides:    

   (a)  Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading may be filed within 20 days of the date of service of the motion.[footnoteRef:1]    [1:  	The record of a motion for judgment on the pleadings consists of the pleadings and documents properly attached as exhibits.  Emery v. Metzner, 191 Pa. Superior Ct. 440, 156 A.2d 627 (1959).] 


.  .  .

   (d)  Decisions on motions.  

1.  Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.


		Under these provisions, a party may file a motion for summary judgment or judgment on the pleadings to dismiss a complaint because the Commission has already decided, or  lacks authority to adjudicate, the subject matter, which motion must contain a notice to plead stating that an answer to the motion shall be filed within 20 days of the service of the motion.  

		This practice is found at Rule 1034 of the Pennsylvania Rules of Civil Procedure.  Therefore, the court interpretation of the Rule will be used as guidelines in determining whether a motion should be granted or denied.  Pennsylvania Public Utility Commission v. Williams, 53 Pa. PUC 552 (1979).  

		For a court to grant a motion for summary judgment or judgment on the pleadings, the record must show that no facts are at issue and that the law is so clear that a trial would be a fruitless exercise.  All of the opposing party’s well-pleaded allegations are viewed as true but only those facts admitted by him may be considered against him.  Beardell v. Western Wayne School District, 91 Pa. Commonwealth Ct. 348, 496 A.2d 1373 (1985).

The Doctrine of Res Judicata

		The Respondent moves to dismiss the present complaint on the principle of res judicata.  Res judicata prevents the Complainant from suing on a claim that has already been decided.  The claim referred to by the Respondent was the complaint filed at Docket No. C‑2008-2028733.  The Respondent argues that the subject matter, parties, and request for relief are identical in the prior complaint (Docket No. C-2008-2028733) and the present complaint at Docket No. C-2010-2170452, and that the Complainant did not file exceptions to the Initial Decision at Docket No. C-2008-2028733, which became final on July 9, 2009 without further Commission action.

		For the principle of res judicata to apply, four conditions must exist:  (1) identity in the thing sued for; (2) identity of the cause of action; (3) identity of parties to the action; and (4) identity of the capacity of the parties suing or being sued.  Kurtz v. Workmen’s Compensation Appeal Board, 95 Pa. Commonwealth Ct. 110, 504 A.2d 428 (1986).

		About the application of res judicata, in Stevenson v. Silverman, 417 Pa. 187, 208 A.2d 786 (1965), the Supreme Court of Pennsylvania has stated that the rule should not be defeated by minor differences of form, parties, or allegations when these are contrived to obscure the real purpose, and that the present parties actually had an opportunity to appear and assert their rights:


	The doctrine of res judicata is based on public policy and seeks to prevent an individual from being vexed twice for the same cause.  If any case calls for its application, this is it.  As pertinently stated in Hochman v. Mortgage Fin. Corp., 289 Pa. 260, 263, 137 A.252, 253 (1927):  “The rule should not be defeated by minor differences of form, parties, or allegations, when these are contrived only to obscure the real purpose – a second trial on the same cause between the parties.  The thing which the court will consider is whether the ultimate and controlling issues have been decided in a prior proceeding in which the present parties actually had an opportunity to appear and assert their rights.  If this is the fact, then the matter ought not to be litigated again, nor should the parties, by a shuffling of plaintiffs on the record, or by change in the character of the relief sought, by permitted to nullify the rule.”  (Emphasis supplied.)


		Here, both the thing sued for and the cause of action are the same in the previous and the present complaint:  the Complainant’s allegations of the Respondent’s improper billing for service to her 5663 Pentridge address.  So are the parties and the capacity of the parties suing or being sued.  Therefore, I conclude that the ultimate and controlling issues have been decided in the prior proceeding in which the present parties actually had an opportunity to appear and assert their rights, and that the matter ought not to be litigated again.

The Complainant is ineligible for the Commission’s negotiated or approved payment agreement

		In part, Section 1405 relating to Payment agreements, 66 Pa. C.S. §1405, provides as follows:

    (c)  Customer assistance programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.


		Under these provisions, a customer participating in a customer assistance program must pay the customer’s CAP rates and the Commission does not have authority to negotiate or approve an agreement even though it has jurisdiction over the parties and the subject matter.

		Here, the Complainant was a member of the Respondent’s CAP program between December 7, 1998 and April 19, 2006, and therefore, she has to pay the CAP arrearage and is not entitled to an agreement negotiated or approved by the Commission on the CAP arrearage. 

		Further, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.[footnoteRef:2]    [2:  	In part, Section 56.16 (relating to transfer of accounts) of the Commission’s regulations, 52 Pa. Code §56.16, provides:

*	*	*

   (b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.] 


		Because the facts are not in dispute and because the law on the subject of negotiating or approving an agreement is clear, a hearing on this complaint would be a futile exercise of the Commission’s quasi-judicial function.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of the complaint.

		2.	The Complainant is barred by the doctrine of Res Judicata from suing on a claim that has already been decided.

		3.	The Commission does not have authority to negotiate or approve an agreement when a complainant is participating in a utility’s Customer Assistance Program.  66 Pa. C.S. §1405(c).


ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company at Docket No. C-2010-2170452 is granted.

		2.	That the complaint of Nancy L. Manson against PECO Energy Company at Docket No. C-2010-2170452 is barred by the doctrine of Res Judicata.

		3.	That the complaint of Nancy L. Manson against PECO Energy Company at Docket No. C-2010-2170452 is dismissed for lack of authority to negotiate or approve an agreement on the unpaid Customer Assistance Program balance.

		4.	That the complaint is dismissed because of lack of Commission authority to establish or order a subsequent payment agreement when the Complainant has defaulted on previous payments, including a previous Commission-established payment agreement.

		5.	That the hearing scheduled for this complaint on April 29, 2011 be cancelled.



Date:	         April 8, 2011              			____________________________________
							Ky Van Nguyen
							Administrative Law Judge  
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