BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

A. Edward Schwartz
: 



:
P-2011-2241780


v.
:




:
C-2011-2237486

Delaware and Hudson Railway Company, Inc.
:

d/b/a Canadian Pacific and Pennsylvania 
:

Department of Transportation
:

ORDER DENYING INTERIM EMERGENCY RELIEF 

AND CERTIFYING MATERIAL QUESTION
On May 25, 2011, I conducted a hearing on the petition for interim emergency relief filed on May 13, 2011 by A. Edward Schwartz (Complainant), against the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad (Railroad) and the Pennsylvania Department of Transportation (DOT).  The Commission docketed the petition at P-2011-2241780.
The regulations at 52 Pa. Code §§3.6-3.8 state that the presiding officer may issue an interim emergency order, after hearing, upon finding that:

1.
The petitioner's right to relief is clear.

2.
The need for relief is immediate.

3.
  The injury would be irreparable if relief is not granted.

4.
The relief requested is not injurious to the public interest.

52 Pa. Code §3.6(b)
I will set forth a brief procedural history and factual background in order to provide a clear understanding of this proceeding.



On April 15, 2011, the Complainant filed a complaint with the Commission.  The Commission docketed the complaint at C-2011-2237486.  The complaint alleges that the bridge carrying S.R. 4009 over the facilities of the Railroad is unsafe.  According to the complaint, the bridge is not being properly maintained by the Railroad and DOT.  The complaint alleges that a large hole has opened in the deck of the bridge.  The complaint states that debris from the bridge is falling onto the Railroad’s tracks.  The complaint claims that the Railroad is responsible for maintaining the bridge pursuant to a deed dated May 30, 1917.  Attached to the complaint is a copy of the May 30, 1917 deed.
According to the complaint, the bridge and S.R. 4009 have been posted with 10 ton weight limit signs.  The Complainant owns a horse farm along S.R. 4009 and receives deliveries in excess of 30 tons on a regular basis.  In addition, the Complainant’s vehicle and horse trailer weigh in excess of 10 tons.  The complaint contends that with the 10 ton weight limit, no delivery trucks, bedding trucks, fuel trucks, fire trucks, equipment delivery trucks or dump trucks can travel on S.R. 4009 or the bridge.

The complaint requests that the Commission direct that the bridge be repaired and the weight limit on the bridge increased.  Alternatively, the complaint requests that the Commission direct that the Railroad construct and maintain an at-grade crossing.


On May 5, 2011, the Commission issued a Secretarial Letter at C-2011-2237486.  The Secretarial Letter states that a Commission staff engineer conducted a field investigation and conference on April 6, 2011 at the site of the S.R. 4009 bridge.  According to the Secretarial Letter, DOT agreed to place a steel plate over the hole in the deck of the S.R. 4009 bridge and notified the Commission on April 15, 2011 that it had placed the steel plate over the hole on April 8, 2011.  The Secretarial Letter affirmed DOT’s action covering the hole and directed DOT to provide the most recent in-depth bridge inspection report for the S.R. 4009 bridge to the Railroad, LaPlume Township, Lackawanna County and the Commission within 30 days of the date of the Secretarial Letter.

On May 9, 2011, DOT filed an answer in response to the Complainant’s complaint.  The answer denies that the S.R. 4009 bridge is unsafe.  The answer asserts that DOT has been maintaining the wearing surface on the bridge.  DOT denies that the bridge is posted for 10 tons but rather that S.R. 4009 is posted for 10 tons.  The answer asserts that the Complainant may be able to use S.R. 4009 for local deliveries as well as emergency service pursuant to 67 Pa. Code §189.3.  The answer requests that the Commission schedule a field conference in this matter.  


On May 13, 2011, the Complainant filed a petition for expedited hearing and interim emergency order.  The petition alleges that since the Complainant filed the complaint, the S.R. 4009 bridge has further deteriorated and that on May 11, 2011, DOT closed the S.R. 4009 bridge.  

The petition alleges that the Complainant owns a horse farm, Raintree Farms located on S.R. 4009.  According to the petition, the Railroad’s tracks separates Raintree Farms into two portions and the only access from one portion of the property to the other is over the S.R. 4009 bridge.  The Complainant cannot access a portion of the property since the S.R. 4009 bridge is closed.  

The Complainant uses the portion of the property he cannot now access for livestock and haying and used the S.R. 4009 bridge for access to the property for those purposes.  The S.R. 4009 bridge is also necessary for the Complainant to receive deliveries for hay, feed, and gravel and for the Complainant to transport his horses.   

The petition alleges that the Complainant’s only current access is a dirt road in need of repair and maintenance.  The petition states that DOT closes this dirt road in the winter.  According to the petition, the dirt road is not suitable for deliveries of food, hay, or gravel.  The Complainant cannot access a portion of his property using the dirt road.  
The petition alleges that the dirt road is the only way that fire equipment can access the Complainant’s property in the event of a fire.  The local fire company has indicated that using the dirt road as opposed to the S.R. 4009 bridge adds ten to fifteen minutes to its response time.  The local fire company is concerned that its equipment will not be able to safely use the dirt road.  
The petition alleges that DOT has indicated that it will be at least two months before its engineers can determine whether the S.R. 4009 bridge needs to be repaired or replaced.  The petition alleges that the Complainant cannot wait that long for access to a portion of his property and his farm cannot continue to operate without deliveries of feed, hay and gravel.  

The petition alleges that the Complainant needs an at-grade crossing in order to operate his farm.  According to the petition, time is of the essence since feed and hay are running out.  The petition requests that the Commission conduct an expedited hearing to determine an alternative crossing to be used until a decision on the bridge can be reached.


By hearing notice dated May 17, 2011, the Commission scheduled an emergency hearing for this matter on May 26, 2011 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building, Harrisburg, and assigned the case to me.  I issued a prehearing order on May 19, 2011, addressing, inter alia, requests for continuance, attorney representation and discovery.  By hearing notice dated May 19, 2011, the Commission scheduled a telephonic prehearing conference for this matter on March 23, 2011 at 2:00 p.m.


By order issued May 19, 2011, the Commission issued an order at C-2011-2237486.  The order states that on May 10, 2011, DOT notified the Commission that a portion of the S.R. 4009 bridge had fallen onto the Railroad’s right of way, blocking the tracks.  The Railroad dispatched personnel to the site to remove the debris.  A Commission staff engineer conducted a field investigation and conference on May 12, 2011 at the site of the S.R. 4009 bridge.  According to the order, DOT had already taken action to close the bridge to vehicular traffic.  The order affirmed DOT’s action closing the S.R. 4009 bridge to vehicular traffic and directed DOT to perform any work to prevent pedestrian access to the S.R. 4009 bridge.  The order also directed DOT to provide for detours during the time the S.R. 4009 bridge is closed, maintain any barricades and provide any engineering inspections and analysis to determine the feasibility of reopening the S.R. 4009 bridge to the Commission.

I conducted the telephonic prehearing conference as scheduled on May 23, 2011.   At the prehearing conference, the Complainant stated that emergency vehicles had no access to his property since DOT closed the S.R. 4009 bridge.  The Complainant requested that the Commission order the construction of a public at-grade crossing in order to provide access to his property.  At the prehearing conference, I informed the parties that the emergency hearing scheduled for May 25, 2011 would be limited to the issues raised by the Complainant’s petition for interim emergency relief and not the merits of the underlying complaint.  (N.T. 7) 
I conducted the initial hearing as scheduled on May 25, 2011.  At the hearing, Robert Sheils, Esquire, represented the Complainant who testified on his own behalf and presented the testimony of his wife.  Gina M. D’Alfonso, Esquire represented the Pennsylvania Department of Transportation which presented the testimony of one witness and the introduction of one exhibit.   Erin A Brennan, Esquire represented the Railroad which did not present any witnesses or exhibits.  Raymond C. Rinaldi, II, represented LaPlume Township which did not present any witnesses or exhibits.  Adam Young, Esquire represented the Commission’s Bureau of Transportation and Safety which did not present any witnesses or exhibits.  The prehearing conference and emergency hearing resulted in a transcript of ninety-seven pages.  The record closed on May 26, 2011, the date the transcript of the emergency hearing was filed with the Secretary’s Bureau. 
This case involves the crossing where S.R. 4009 crosses over the facilities of the Railroad in La Plume Township, Lackawanna County.  The complaint filed on April 15, 2011, alleges that the bridge carrying S.R. 4009 over the facilities of the Railroad is unsafe and that a large hole has opened in the deck of the bridge.  The May 5, 2011, Secretarial Letter states that DOT placed a steel plate over the hole in the deck of the S.R. 4009 bridge on April 8, 2011.  The May 19, 2011 order states DOT took action to close the bridge to vehicular traffic.  The order directed DOT to provide for detours during the time the S.R. 4009 bridge is closed.  Evidence presented at the emergency hearing indicates that DOT has provided the detours ordered by the Commission.  (N.T. 72-76, DOT Ex.1)  The issue the Commission must resolve in this emergency proceeding is whether the closing of the S.R. 4009 bridge justifies the Commission directing DOT, the Railroad, Lackawanna County or LaPlume Township to construct and an at-grade crossing on an expedited basis.  I conclude that it does not.

The purpose of an interim emergency order is to grant or deny injunctive relief during the pendency of a proceeding. 52 Pa. Code §3.1  The purpose of granting injunctive relief has been described as “to maintain things as they are until the rights of the parties can be considered and determined after a full hearing”. Pennsylvania Pub. Util. Comm’n v. Israel, 52 A.2d 317; 321 (Pa. 1947). In Israel, the Pennsylvania Supreme Court also said:
The rule is ‘that the status quo which will be preserved by preliminary injunction is the last actual, peaceable [and, we may add, lawful] noncontested status which preceded the pending controversy’.

A preliminary injunction is to put and keep matters in the position in which they were before the improper conduct of the defendants commenced and to prevent them from gaining any advantage by their own wrongful acts.

Pennsylvania Pub. Util. Comm’n v. Israel, 52 A.2d 317; 321-322 (Pa.1947) (citations 
omitted).
Emergency relief is governed by 52 Pa. Code §§3.1-3.12.  The provision at 52 Pa. Code §3.1 defines an emergency as follows:

A situation which presents a clear and present danger to life or property or which is uncontested and requires action prior to the next scheduled public meeting.

52 Pa. Code § 3.1.

To be granted an interim emergency order, the party seeking relief must prove by a preponderance of the evidence that the facts and circumstances meet all four of the requirements set forth in 52 Pa. Code §3.6(b).  If the party seeking relief fails to prove any one of the four requirements, the Commission will deny the relief requested. Crums Mill Assoc. v. Dauphin Consolidated Water Supply Co., 1993 PA PUC LEXIS 90 (1993).  As set forth above, the party seeking relief must demonstrate the following:

1.
The petitioner's right to relief is clear.

2.
The need for relief is immediate.

3.
   The injury would be irreparable if relief is not granted.

4.
The relief requested is not injurious to the public interest.

52 Pa. Code §3.6(b)



I will preface my discussion of the above criteria by stating that the Complainant’s evidence was disorganized and difficult to understand.  The Complainant did not provide a clear explanation of the location of his property in relation to either the S.R. 4009 bridge or the requested at-grade crossing.  There was no information presented regarding the size of the businesses located on the Complainant’s property or the number of individuals employed by those businesses.  The Complainant did not provide clear information on the location of the proposed at-grade crossing or how the at-grade crossing would address the problems set forth in his petition.
Initially, the Complainant’s right to relief is not clear.  The Commission has jurisdiction over rail highway crossings pursuant to 66 Pa. C.S. §2702 and 2704.  The general rule granting jurisdiction over rail highway crossings is set forth in 66 Pa. C.S. §2702(a) as follows: 
No public utility engaged in the transportation of passengers or property, shall, without prior order of the Commission, construct its facilities across the facilities of any other such public utility or cross any highway at grade or above or below grade or at the same of different levels; and no highway without like order, shall be so constructed across the facilities of any such public utility, and, without a like order, no such crossing heretofore or hereafter constructed shall be altered, relocated, suspended or abolished  (Emphasis added). 
Therefore, in order for a rail highway crossing to be within the Commission's jurisdiction as set forth above, the road or street involved must be a highway.
  The Public Utility Code defines the term "highway" at 66 Pa. C.S. §102 as follows: 

A way or place of whatever nature opened to the use of the public as a matter of right for purposes of vehicular traffic.  
If a road or street is open to the use of the public, as a matter of right, it is a highway.  However, if the road or street is not open to the use of the public, as a matter of right, it is not a highway as defined by the Public Utility Code.  City of Bethlehem v. Pennsylvania Pub. Util. Comm'n., 627 A.2d 244 (Pa. Cmwlth. 1993); Township of Swatara v. Pennsylvania Pub. Util. Comm'n., 312 A.2d 809 (Pa. Cmwlth. 1973); Reading Company v. Pennsylvania Pub. Util. Comm'n., 333 A.2d 525 (Pa. Cmwlth. 1975); Delaware, Lackawanna and Western Railway Co. v. Shuman, 115 A.2d 161 (Pa. 1955)  The language set forth above in 66 Pa. C.S. §2702(a) and 66 Pa. C.S. §102 is identical throughout the above cited cases.  See City of Bethlehem v. Pennsylvania Pub. Util. Comm'n., 627 A.2d 244, 246 n.3 (Pa. Cmwlth. 1993). 
In City of Bethlehem v. Pennsylvania Pub. Util. Comm'n., 627 A.2d 244 (Pa. Cmwlth. 1993), the city's application proposed to open two existing private road crossings for public use in order to accommodate vehicle traffic that would be generated by the construction of a residential community.  In that case, one of the roads was paved.  The other road was a gravel road requiring upgrading and paving in order to meet city specifications.  Commonwealth Court noted that both roads were private roads which had not been accepted for use as public roads by the city. The Commonwealth Court upheld the Commission's determination that it lacked jurisdiction over the application because the City of Bethlehem had refused to accept dedication of the roadways, causing them to remain private.  The Commonwealth Court found that the Commission had properly dismissed the application because it may not exercise its jurisdiction until such time as the roadways are actually opened to the public as a matter of right for the purposes of vehicular traffic. 
Here, the Complainant testified that the Commission should order the construction of a public at-grade crossing.  The Complainant stated that he would donate the land necessary for a public road and would construct the road himself at his own cost.  (N.T. 52-57)  However, he testified that he had not approached DOT, LaPlume Township or Lackawanna County and asked them to accept dedication of the rights of way necessary to create a public road.  (N.T. 55-56)    Under these circumstances, a public road or even a potential public road does not exist, the proposed road is not a highway as defined by the Public Utility Code and the Commission lacks the authority to order the construction of the at-grade crossing requested by the Complainant.  
In addition, even if the Commission had the authority to order the construction of the at-grade crossing requested by the Complainant, his right to relief in the form of an at-grade crossing is not clear.  Where a crossing is within the Commission's jurisdiction, the Commission has the authority, pursuant to 66 Pa. C.S. §2702, to order the construction, reconstruction, alteration, repair, protection, suspension or abolition of a rail highway crossing, as well as the authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future in order to prevent accidents and promote the safety of the public.  Southeastern Pennsylvania Trans. Auth. v. Pennsylvania Pub. Util. Comm'n., 592 A.2d 797 (Pa. Cmwlth. 1991), alloc. denied, 611 A.2d 714 (Pa. 1992) The Commission is empowered, pursuant to 66 Pa. C.S. §2702(b), to determine and prescribe the manner in which such a crossing may be constructed, altered, relocated, suspended, abolished, maintained, operated or protected.  The Commission is also empowered, pursuant to 66 Pa. C.S. §2702(c), to order the relocation, alteration, suspension or abolition of a crossing upon such reasonable terms and conditions as the Commission prescribes.  Pennsylvania Game Comm'n v. Pennsylvania Pub. Util. Comm'n., 651 A.2d 596 (Pa. Cmwlth. 1994), alloc. denied, 664 A.2d 977 (Pa. 1995) 
Here, the subject of the Complainant’ underlying complaint is the condition of the S.R. 4009 bridge that crosses over the facilities of the Railroad.  Since this crossing involves a highway as defined by the Public Utility Code, it is clearly within the Commission’s jurisdiction.  The complaint requests that the Commission direct that the bridge be repaired and the weight limit on the bridge increased.  Alternatively, the complaint requests that the Commission direct that the Railroad construct and maintain an at-grade crossing.

Given the broad scope of the Commission’s jurisdiction, pursuant to 66 Pa. C.S. §2702, it is possible that the Commission could order the S.R. 4009 bridge removed and order the construction of an at-grade crossing at another location.  However, it is equally possible that the Commission could order the reconstruction of the S.R. 4009 bridge at its existing location.  At this time, the Commission simply lacks sufficient information to determine what remedy is appropriate in this case.  It is simply not clear at this point that the Commission would ultimately order the construction of an at-grade crossing to replace the S.R. 4009 bridge.  Therefore, the Complainant’s right to relief in the form of an at-grade crossing is not clear.  For the above reasons, I conclude that the Complainant has failed to prove by a preponderance of the evidence that his right to relief is clear.
With respect to the Complainant’s need for immediate relief, the evidence presented by the Complainant was unclear.  The Complainant testified that he is having trouble operating his businesses due to the closing of the S.R. 4009 bridge.  The Complainant operates a horse farm, quarry and solar energy business on his property.  (N.T. 32, 48) 
The Complainant receives deliveries by tractor trailer for these businesses and must use pickup trucks to convey the deliveries from the tractor trailers to the businesses.  (N.T. 33-35)  As part of the quarry business, the Complainant uses trucks weighing 67,000 to 70,000 pounds.  (N.T. 35)  These cannot be used.  The Complainant has an excavator that he sometimes rents to others.  (N.T. 35)  The excavator cannot now be moved off the property.  With the bridge closed, the Complainant cannot receive deliveries, he cannot move horses to or from his property and his businesses are in danger of shutting down.  
The Complainant testified that the detour created by DOT is not adequate for larger vehicles.  (N.T. 35-37, 41-47)  He also alleged that some portions of the roads that form the detour are not maintained in the winter.  (N.T. 37, 58-59)  The Complainant asserted that it would take fire trucks longer to reach his property using the detour.  (N.T. 38-41)  The Complainant concludes that the Commission needs to order the immediate construction of an at-grade crossing in order to prevent his businesses from failing and to provide adequate fire protection. 
In response, DOT presented evidence regarding the detour it has established.  (N.T. 73-80)  According to DOT, the detour is capable of accommodating vehicles using the detour.  (N.T. 76)  DOT’s witness testified that the detour could be used by oversized vehicles that were bonded.  (N.T. 80)  He further testified that the detour is maintained in the winter.  (N.T. 81)      

While the Complainant contends that the Commission needs to order the immediate construction of an at-grade crossing in order to prevent his businesses from failing and to provide adequate fire protection, it does not appear that the problems he describes with regard to the weight limit on S.R. 4009 are a recent development.  The Complainant has lived at this location for approximately twelve years.  (N.T. 32)  
In his complaint and testimony, the Complainant states that the S.R. 4009 bridge and S.R. 4009 itself were posted with 10 ton weight limit signs prior to the bridge being closed.  (N.T. 35)  His complaint contends that, with the 10 ton weight limit, no delivery trucks, bedding trucks, fuel trucks, fire trucks, equipment delivery trucks or dump trucks can travel on S.R. 4009 or the bridge.  Therefore, it appears that the Complainant was having difficulties receiving deliveries even when the S.R. 4009 bridge was open, due to the 10 ton weight of both the bridge and S.R. 4009 itself.  There is no evidence that the weight limit posting on either the bridge or S.R. 4009 is recent.
Given these circumstances, the Complainant’s need for immediate relief is questionable.  It is not clear that the Complainant needs relief in advance of the Commission completing a decision on the merits of the underlying complaint.  Even if the Commission would order the immediate construction of the at-grade crossing requested by the Complainant, it is not clear that the at-grade crossing would by itself provide immediate relief.  By the Complainant’s own assertions in his complaint, portions of S.R. 4009 have a posted weight limit that inhibited the movement of overweight vehicles to and from the Complainant’s property even before DOT closed the S.R. 4009 bridge.  The Commission has no authority to order DOT to alter the posting of S.R. 4009 outside the crossing area created by the S.R. 4009 bridge.  The Complainant failed to explain how constructing an at-grade crossing would address the weight restriction on S.R. 4009.  I conclude that the Complainant has failed to prove by a preponderance of the evidence that his need for relief is immediate. 

With respect to irreparable injury, the Complainant has failed to establish that his injury will be irreparable if injunctive relief is not ordered. Monetary losses can satisfy the irreparable injury requirement of 52 Pa. Code §3.6(b). West Penn Power Co. v. Pennsylvania Pub. Util. Comm’n, 615 A.2d 951 (Pa. Cmwlth. 1992), alloc. denied. 637 A.2d 291 (Pa. 993), cert. denied. 513 U.S. 925 (1994)  If there is a great deal of uncertainty as to whether the Complainant could recover his possible losses, he has satisfied the irreparable injury requirement of 52 Pa. Code §3.6(b)(3).  
The Complainant testified that he was having difficulty operating his businesses and that those businesses would close if the Commission did not provide the relief requested.  While the Complainant did not articulate the specific amount of his damages, it seems uncertain whether the Complainant could recover his possible losses.  In addition, it appears that if the businesses closed, the Complainant would be irreparably harmed.  Once those businesses would close, it is questionable whether they would ever reopen.  

The problem in this case is that even if the Commission grants the relief requested in the form of an at-grade crossing, the Complainant will still suffer injury.  As set forth above, by his own admission in his complaint, the Complainant’s injury to his business is caused by the 10 ton weight limit on S.R. 4009.  Therefore, even if the Commission granted the relief requested, the Complainant would still be irreparably harmed.  The relief requested from the Commission would be incomplete.  The Complainant would still need to seek some relief through another forum in order to avoid irreparable harm caused by the weight limitation on S.R. 4009.  The Complainant did not present any evidence that he is seeking relief in any other forum.  I therefore conclude that the Complainant has failed to prove by a preponderance of the evidence that his injury would be irreparable if relief is not granted.

The final criteria the Complainant must satisfy to obtain interim emergency relief is to prove that the relief requested is not injurious to the public interest. 52 Pa. Code §3.6(b)(4)  I conclude that the Complainant has failed to establish that the relief requested is not injurious to the public interest.

Here the Complainant requests that the Commission order the construction of an at-grade crossing.   This at-grade crossing would replace, for an unspecified time, the closed grade separated crossing where the S.R. 4009 bridge crosses over the Railroad’s facilities.  This would create the possibility of a vehicle-train collision where none currently exists.

It is beyond argument that a grade separated crossing is safer than an at-grade crossing in that the grade separated crossing eliminates the possibility of train-vehicle collisions.  There is no evidence that any member of the public beside the Complainant needs or wants an at-grade crossing to replace the closed S.R. 4009 crossing.  There is no evidence in the record regarding the number of vehicles that would use the proposed at-grade crossing, their speed or proposed crossing protection.  There is no evidence regarding the number of trains that operate on the rail line, their speed, or the length of the trains.  There were no plans submitted showing the location of the proposed at-grade crossing, the proposed roadway width, the proposed sight distances or other relevant information.

This lack of information makes it impossible for the Commission to determine whether the at-grade crossing requested by the Complaint is reasonably safe.  Pursuant to 66 Pa. C.S. §2702, the Commission has the statutory obligation to order work performed at rail-highway crossings that will prevent accidents and promote the safety of the public.  The Commission cannot fulfill this mandate when it has no information to aid it in making that determination.

It is not in the public interest for the Commission to ignore its statutory mandate to prevent accidents and promote safety.  It is therefore not in the public interest to order the construction of an at-grade crossing which would create the possibility of vehicle-train collisions without sufficient information to determine whether the proposed at-grade crossing is reasonably safe.  I therefore conclude that the Complainant has failed to prove by a preponderance of the evidence that the relief requested is not injurious to the public interest.
The Complainant has failed to demonstrate by a preponderance of the evidence that he is entitled to interim emergency relief, pursuant to 52 Pa. Code §3.6(b).  I will deny his request for interim emergency relief.  
Pursuant to 52 Pa. Code §3.10(b), the question of granting or denying relief by an interim emergency order shall be certified to the Commission as a material question to be processed in accordance with 52 Pa. Code §5.305.  This order denying interim emergency relief will be certified to the Commission.  The Commission will conduct further proceedings on the issues raised by the other pleadings after the Commission has ruled on this order denying interim emergency relief pursuant to 52 Pa. Code §5.305.  
THEREFORE,

IT IS ORDERED:

1.
That the petition for interim emergency relief, filed May 13, 2011 by A. Edward Schwartz, is denied.
2. 
That the denial of relief by interim emergency order in the proceedings at Docket Numbers P-2011-2241780 and C-2011-2237486 is certified to the Commission as a material question requiring interlocutory review.

Date:
May 27, 2011
____________________________


David A. Salapa



Administrative Law Judge
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