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HISTORY OF THE PROCEEDING


On July 19, 2010, Tremayne Shanault Lewis (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that his usage was not high enough to justify his rates.  On June 14, 2010, PECO filed its Answer stating that Complainant is a CAP customer who benefits from discounted rates and carries an unpaid balance of $5,956.85.



A telephone hearing notice was issued on February 17, 2011, setting the hearing for Tuesday, April 5, 2011 at 11:00 am and assigning the case to me.  I issued a prehearing order on February 18, 2011, which set forth some of the procedural requirements for a formal hearing before the Commission.  


The Complainant called the Office of Administrative Law Judge one hour before his hearing and stated that he was not able to accept a call at his place of work but that he would like to reschedule.  



On April 6, 2011, I issued an Order directing Complainant to contact counsel for PECO to compile a list of three dates that both Complainant and PECO counsel can attend a hearing, and to submit those three dates to me within twenty days of this Order.  The Order warned Complainant that failure to comply would result in dismissal of the Complaint for failure to comply with a Commission Order.



More than twenty days have passed since the issuance of the Order and Complainant has not contacted my office nor has he filed anything in this docket.  

FINDINGS OF FACT



1.
Complainant is Tremayne Shanault Lewis, 2435 W. Lehigh Avenue, Apartment 8, Philadelphia PA 19132.  



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential gas and electric service in the Commonwealth of Pennsylvania.



3.
On July 19, 2010, Complainant filed a formal Complaint alleging incorrect charges on his bill, in particular, asking why the usage is low but the rates high.


4.
On June 14, 2010, PECO filed its Answer stating that Complainant is a CAP customer who benefits from discounted rates and carries an unpaid balance of $5,956.85.



5.
On February 17, 2011, a telephone hearing notice was issued which set the hearing for April 5, 2011 at 11:00 am.


6.
On April 5, 2011, at 10:00 am, Complainant called the Office of Administrative Law Judge and informed the support staff that he had to work and would not be able to answer the telephone at his appointed time but that he wanted to reschedule.



7.
On April 6, 2011, a Scheduling Order was issued which directed the Complainant to contact counsel for PECO and to agree upon three dates from which a date for a hearing could be determined.  



8.
The April 6, 2011 Order directed that a response be filed and served within twenty days of the date of the Order.



9.
More than twenty days have passed since April 6, 2011, and Complainant has not contacted the Office of Administrative Law Judge with available dates nor a request for an extension.

DISCUSSION



Complainant has twice failed to comply with an Order.  The latest Order directs the Complainant to provide a list of three possible dates that he and PECO counsel can attend the rescheduled hearing.  The purpose of this directive was two-fold:  (1) to provide Complainant the optimal opportunity to prosecute his Complaint by accommodating his schedule; and (2) to permit the Commission’s scheduling unit to schedule this case one more time instead of multiple times.  Complainant was warned that failure to comply with the last Order would result in the dismissal of the Complaint.  He has not complied nor offered explanation nor sought an extension.  Accordingly, he has stymied the Commission’s efforts to hear the Complaint and the Complaint will be dismissed.



There was ample warning of this outcome.  The first transgression was a violation of the Prehearing Order, which states:


An initial telephonic hearing is scheduled for Tuesday, April 5, 2011 at 11:00 am.  You must be available at this time or you may lose your case.  If you will be at a different telephone number than the number provided on your Complaint or Answer, then you MUST provide that telephone number at least three days prior to the hearing.  The parties are directed to comply with the following requirements:
* * *


3.
A request for a change of the scheduled hearing date must be submitted in writing no later than five (5) days prior to the hearing.  52 Pa. Code § 1.15(b).  The requesting party must contact the other party to determine whether there is agreement to the change prior to contacting the presiding officer.  Requests for changes of initial hearings must be sent to me with copies to all parties of record.  Changes are granted only in rare situations where sufficient cause exists.  

* * *


5.
YOU WILL LOSE THIS CASE IF YOU DO NOT TAKE PART IN THIS HEARING AND PRESENT EVIDENCE ON THE ISSUES RAISED.

* * *


9.
Complainant bears the burden of proving the case and should be prepared to prove his claims with testimony and documentary evidence.  

* * *

Prehearing Order dated February 18, 2011.



The Prehearing Order directs parties to contact each other to determine whether the other has an objection before contacting the presiding officer to seek a continuance, which should have occurred at least five days prior to the scheduled hearing.  Complainant failed to comply with this direction and did not seek a continuance until one hour before the scheduled time of his hearing.  This means that his inaction resulted in regulatory counsel’s complete preparation for a full evidentiary hearing, complete with preparing a witness and proposed exhibits, only to have the hearing canceled at the last minute.  Note that there was sufficient justification for dismissal of the Complaint for this alone.



Nevertheless, he was afforded an additional opportunity to reschedule his Complaint for hearing when directed to contact PECO’s counsel and provide three dates for rescheduling.  See Order of April 6, 2011.  He failed to provide these dates, he did not provide an excuse, and he did not seek an extension.



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them. This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard. Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  Due process requires that the Commission provide the opportunity to be heard, which has been extended to this Complainant twice – once more than due process requires.  This Complainant has been afforded ample opportunity and has chosen to not take advantage of it.
The Commission has repeatedly and properly determined that enforcement of orders and the ability to dismiss a case for violation of an order is a legitimate and essential attribute of the quasi-judicial process in which we are engaged.  See, Treffinger v. PPL Electric Utilities Corporation, Docket Number C-20027978, (Opinion and Order entered March 3, 2003); Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket Number C-20055032, (Opinion and Order entered July 31, 2006); Generic Investigation Regarding Transportation Assessments, Docket Number I-2008-2022003, (Order adopting Initial Decision entered May 27, 2008); Bridgeport Garage, Inc. v. Pennsylvania-American Water Company, Docket Number F-2008-2037352, Opinion and Order adopted April 30, 2009, entered May 20, 2009.  

The fact that the Complainant is representing himself is no excuse for failure to comply with an Order:

“The right of self-representation is not a license . . . not to comply with relevant rules of procedure and substantive law.”  Faretta v. California, 422 U.S. 806, 834 n.6, 45 L.Ed.2d 562, 95 S.Ct. 2525 (1975).  Our Supreme Court in Peters Creek Sanitary Authority v. Welch, 545 Pa. 309, 681 A.2d 167, 170 (1996) no.5, again enunciated its position as to pro se litigants citing Vann v. Unemployment Compensation Board of Review, 508 Pa. 139, 494 A.2d 1081 (1985)(pro se litigant must to some extent assume the risk that his lack of legal training will prove his undoing); Commonwealth v. Abu-Jamal, 521 Pa. 188, 200, 555 A.2d 846, 852 (1989)(pro se litigant “is subject to the same rules of procedure as is a counseled defendant; he has no greater right to be heard than he would if he were represented by an attorney” and finally, Jones v. Rudenstein, 501 Pa. Super. 400, 585 A.2d 520 appeal denied, 529 Pa. 634, 600 A.2d 954 (1991)(pro se litigant not absolved of complying with procedural rules).

Green v. Harmony House North 15th Street Housing Assoc., Inc., 684 A.2d 1112, 1114 (Pa.Commw., 1996).



The Commission has long recognized the importance of consistency:


We also have refused to consider exceptions, based on technical noncompliance with our rules, after considering a party’s conduct or allegations in light of our awareness of the importance that the regular and consistent application of rules makes for regulatory predictability.  Gus Nicholas v. Duquesne Light Company, PUC Docket No. C-00934826 (Order entered August 27, 1993), slip op. at 11, n.3 citing Re Anton’s Travel Service Inc., 67 Pa. P.U.C. 228, 229 (1988); Pennsylvania Public Utility Commission v. Western Pennsylvania Water Company, 67 Pa. P.U.C. 529, 533 (1988); Rawlings v. Duquesne Light Company, P.U.C. Docket No. I-00200667 (Order entered December 29, 1992), slip op. at 7-8.

Apollo Gas Company v. Fred Hellman and Beulah May Hellman, PUC Docket No. C-00924405 (Opinion and Order entered March 14, 1994).



Non-compliance with an order is not excused by the lack of an attorney. Non‑compliance with an order is sufficient reason to dismiss the Complaint, and here, there was noncompliance with two orders.  Complainant was given ample opportunity to determine an acceptable date for his hearing, and he has not cooperated with this effort.  The Complaint is dismissed.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over this matter.  66 Pa. C.S. § 701.  



2.
Complainant violated the Prehearing Order dated February 18, 2011 by not seeking a continuance at least five days prior to the scheduled date of the hearing.



3.
Complainant failed to comply with the Scheduling Order dated April 6, 2011, by failing to provide three dates when he and counsel for PECO would be available for an evidentiary hearing.



4.
Lack of legal counsel is not an excuse for violating a Commission order.


5.
Ample notice was provided to Complainant that failure to comply with Commission orders would result in the dismissal of his Complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint in the case captioned Tremayne Shanault Lewis v. PECO Energy Company, Docket No. C-2010-2189187, is dismissed for failure to comply with a Commission order.



2.
That the Secretary mark this docket closed.
Dated:
May 4, 2011



_______________________________________







Susan D. Colwell







Administrative Law Judge
3

