BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Gary Cronin						:
							:
	v.						:		C-2010-2194075
							:
Metropolitan Edison Company	 		:



ORDER DIRECTING ORAL ARGUMENT
ON PRELIMINARY OBJECTIONS 


Before
Administrative Law Judge
Dennis J. Buckley


		Consistent with the provisions of the rules and regulations of the Commission
at 52 Pa. Code § 5.532(a), Oral Argument on Preliminary Objections has been scheduled in the above-captioned case in Hearing Room 3, Commonwealth Keystone Building, 400 North Street, Harrisburg, Pennsylvania, on Friday, June 10, 2011, at 10:00 a.m.

			             HISTORY OF THE PROCEEDING

		On August 16, 2010, Gary Cronin, in his capacity as manager of Wasabi Japanese Steakhouse (Complainant or Wasabi), filed a formal Complaint against Metropolitan Edison Company (Met Ed or Respondent) on behalf of Wasabi.[footnoteRef:1]  The Complaint alleges, in part, a foreign wiring situation between a business, Wasabi Japanese Steakhouse, located at 1070 Carlisle Street, Hanover, Pennsylvania, and a residence or residences situated either at 1070 or 1080 Carlisle Street, Hanover, Pennsylvania.[footnoteRef:2]  The Complainant alleges incorrect billing due to the claimed foreign wiring situation.[footnoteRef:3]  The Complaint also appears to allege inadequacy of service on the part of Met Ed in that it is alleged that Met Ed has failed to properly address the foreign wiring situation.  The Complaint makes multiple requests for relief, including: [1: 		Though this case has been docketed as “Cronin v. Metropolitan Edison,” underlying civil litigation in this matter appears to have listed the name of the business and its proprietors.  The captioning of this Complaint is one of the unclear aspects of this Complaint.  Also, and despite the fact that this appears to be an appeal from a decision by the Commission’s Bureau of Consumer Services (BCS) at Case No. 2638665, this case has been docketed as a “C” rather than as an “F” docket.
  ]  [2: 	 	Among the many factual issues unclear on the face of this Complaint, or contested in the Answer and New Matter, are whether these are separate, contiguous or connected properties.
]  [3: 		At the time of the filing of Met Ed’s Answer and New Matter, Met Ed alleged that the Complainant’s outstanding account balance was $9,088.81.  Answer and New Matter at 24; ¶ 29.
 ] 


1.  Assignment of meters to responsible parties;
2.  Removal of residents;
3.  A bill adjustment for a two year period with costs and attorney’s fees;
4.  Removal of foreign wiring by third party residents;
5.  The assessment of fines and sanctions upon third party residents;
6.  A hearing on the Complaint.[footnoteRef:4] [4: 		While this Order is not a ruling on either the Complaint or the Preliminary Objections thereto, the Parties are advised from the outset that the Commission does not have the jurisdiction to order the physical removal of residents, to (literally) order the removal of wiring by residents; or to assess fines and sanctions against such residents.
] 


		On August 19, 2010, the Secretary of the Commission served a copy of the Complaint on the Respondent.

		On September 13, 2010, the Respondent filed an Answer and New Matter, as well as a Notice to Plead, in this case.  

		In its Answer, Met Ed denied, generally, the majority of the factual averments in the Complaint but stated that it provides electric service at 1080 Carlisle Street, Hanover, Pennsylvania, to Wasabi, and to a Rodeway Inn.  Met Ed denied providing service to Mr. Cronin at that location.  Met Ed denied any error in billing or any problem with its meters at the service address.  Met Ed admitted that one of its meters does serve Wasabi, a banquet room, a breakfast area, an office, and a hotel room of the Rodeway Inn.  Answer and New Matter at 5, 27; ¶¶ 4B(17) 27.  Met Ed averred that after investigation, the meter in question was placed in Wasabi’s name because the entire service location is a commercial location.  Answer and New Matter at 11-12; ¶4B(41).  

		In its New Matter, Met Ed asserts that if Wasabi is a corporation or partnership, then it must be represented by counsel in this proceeding, citing 52 Pa. Code §§ 1.21-1.23.[footnoteRef:5]  Met Ed demanded that Mr. Cronin be directed to certify to the Commission and Met Ed whether Wasabi would be represented by counsel, and failing that, that the Complaint be dismissed with prejudice.  Answer and New Matter at 23; ¶ 18.  Met Ed also asked that the name of the Complainant in this matter be changed to “Wasabi Japanese Steakhouse,” to appropriately match the name of Met Ed’s customer of record.  Answer and New Matter at 23; ¶ 22.  Met Ed avers that Wasabi is not a residential customer and that the service location is not a residential building.  Answer and New Matter at 24; ¶ 27.  Therefore, Met Ed asks that the Complaint be dismissed with prejudice. [5: 		In fact, though the Complaint was filed by Mr. Cronin, as may be done under the Commission’s procedural rules, the Complainant also listed counsel of record. ] 


		Also on September 13, 2010, Met Ed filed a Notice to Plead and Preliminary Objections in this matter requesting dismissal of the Complaint because the Commission lacks jurisdiction to decide disputes between private parties, including the award of monetary damages.  Alternatively, Met Ed asked that the Complainant be precluded from introducing any evidence at hearing regarding what it characterized as the private dispute between Met Ed and Wasabi.  Preliminary Objections at 1-2; ¶¶ 1-2.

		To date, no responsive pleading has been filed by the Complainant to either Met Ed’s New Matter or Preliminary Objections.

		On April 28, 2011, Met Ed filed a letter with the Secretary of the Commission requesting a ruling on its Preliminary Objections.  

		On May 17, 2011, the undersigned was assigned to this case as Presiding Officer.


DISCUSSION

		This Order is limited to convening an Oral Argument on Met Ed’s Preliminary Objections.  Under the provisions of the Pennsylvania Public Utility Code at 66 Pa. C.S. § 331 and the Commission’s procedural rules at 52 Pa. Code § 5.532(a), an Administrative Law Judge is granted considerable leeway in determining whether oral argument may be heard.  Section 5.532(a) states:
 
[bookmark: 5.532.]When, in the opinion of the presiding officer, time permits and the nature of the proceedings, the complexity or importance of the issues of fact or law involved, and the public interest warrant, the presiding officer may, either on the presiding officer’s own motion or at the request of a party, allow and fix a time for the presentation of oral argument, imposing limits on the argument that are deemed appropriate. 

52 Pa. Code § 5.532(a)

		In this case, a significant amount of time has passed since Met Ed filed its Preliminary Objections.[footnoteRef:6]  While this does not excuse the Complainant’s failure to file a responsive pleading, reference to the on-line records of the Pennsylvania Department of State show “Wasabi Japanese Steakhouse” at the address listed in the Complaint only as a fictitious name, not as a corporation or partnership.  Thus, it is unclear what role, if any, counsel listed on Wasabi’s Complaint has taken in this case.  With that, I take note of recent Commission decisions, such as Elliott v. PECO Energy Company, Docket No. C-2010-2156422 (Decided, April 14, 2011), and particularly the case of Anderson v. PECO Energy Company, Docket No. C-2009-2136754 (Decided, May 19, 2011), that appear to indicate Commission disfavor at putting pro se Complainants “out of court,” through the grant of preliminary motions.   [6: 	 	I note that the delay in this case is in no way the fault of either of the Parties.
] 


		As the Presiding Officer, I know, definitively, who is representing Met Ed and what Met Ed’s position is relative to the issues in this case.  I cannot say the same with respect to the Complainant.  The threshold issue of jurisdiction in this matter is critical.  However, the facts of this case are in controversy, and if the Parties are unwilling or unable to stipulate to those facts, then it may require a formal, evidentiary hearing to sort them out.  Further, in its alternative pleading, Met Ed seeks to limit the scope of the presentation that Wasabi can make at hearing.  If granted, this limitation could significantly limit the scope of this proceeding and Wasabi’s ability to make its case.[footnoteRef:7] [7: 		 As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S.A § 332(a).] 

 
		Before ruling on Metropolitan Edison Company’s Preliminary Objections in this case, it is in the best interest of the public and of both Parties, as well as a matter of judicial economy in the long run, to have oral argument on those Preliminary Objections.  

		THEREFORE,

		IT IS ORDERED:

		1.	That Oral Argument on Preliminary Objections will be held on Friday, June 10, 2011, at 10:00 a.m. in Hearing Room 3 of the Commission’s Offices at 400 North Street, Harrisburg, Pennsylvania.

		2.	That this hearing is a formal proceeding and will be conducted in accordance with the Commission’s Rules of Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5.

		3.	That in the event that Wasabi Japanese Steakhouse is a corporate entity, an association, a trust or a partnership, it must be represented by counsel in this proceeding, as required by 52 Pa. Code §§ 1.21-1.23.


Date:  May 23, 2011				        	____________________________
							Dennis J. Buckley
							Administrative Law Judge
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