BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

A. Edward Schwartz
: 



:
P-2011-2241780


v.
:




:
C-2011-2237486

Delaware and Hudson Railway Company, Inc.
:

d/b/a Canadian Pacific and Pennsylvania 
:

Department of Transportation
:

ORDER GRANTING PETITITON FOR ISSUANCE OF PROTECTIVE ORDER
On May 18, 2011, the Pennsylvania Department of Transportation (DOT) filed a petition for a protective order in these proceedings, pursuant to 52 Pa. Code §5.423.  On May 20, 2011, DOT filed a supplemental petition for a protective order. At the telephonic prehearing conference conducted on May 23, 2011, none of the parties objected to DOT’s petitions.  (N.T. 21-22)  As of the date of this order, none of the parties has filed an answer to either DOT’s petition for a protective order or its supplemental petition.  For the reasons set forth below, I will grant the petition.

DOT’s petition alleges that the Commission issued a Secretarial Letter in this proceeding on May 5, 2011 that directed DOT to provide the most recent in-depth bridge inspection, including a load rating analysis, for the bridge carrying S.R. 4009 over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific (Railroad) to the parties. The petition asserts that DOT does not have an in-depth bridge inspection report or a load rating analysis for the S.R. 4009 bridge.  

According to the petition, DOT has conducted bridge inspections at the S.R. 4009 bridge in compliance with the National Bridge Inspection Standard (NBIS) program.  23 U.S.C. §§116 and 144  DOT asserts that the date of the most recent NBIS report is August 9, 2010, which predates the current condition of the bridge and does not reflect the current condition of the bridge.
DOT contends that public disclosure of a detailed inspection report could pose a danger to the safety or physical security of the structure.  DOT alleges that it provides only redacted versions of these bridge inspection reports in response to requests made pursuant to the Right to Know Law, 65 P.S. §§67.101 et seq.  In addition, the inspection reports are protected from discovery and production into evidence in any Federal or State court proceedings pursuant to 23 U.S.C. §409.  
DOT argues that requiring it to submit a bridge inspection report into the public record of the Commission conflicts with Federal and State statutory prohibitions.  DOT asserts that producing bridge inspection reports undercuts the necessary independent and critical engineering analysis by engineering professionals without regard to possible liability concerns.  

The petition requests that the Commission limit the use of the bridge inspection report to determining the current condition of S.R. 4009 and be treated as under seal.  DOT will disclose the inspection report to the parties identified in the May 5, 2011 Secretarial Letter provided that those parties treat those inspection reports as confidential and agree not to provide the inspection report or accompanying data to any third party or to use the report for any litigation other than the current proceeding.  Those parties are the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific, LaPlume Township, Lackawanna County and the Commission.  
DOT’s supplemental petition alleges that the Commission issued an Order in these proceedings on May 19, 2011 that directed DOT to provide any engineering inspections and analysis to determine the feasibility and any remedial action to reopen the bridge.  DOT requests that the Commission broaden the scope of the protective order to cover any and all engineering studies, inspection reports and analyses of the S.R. 4009 bridge. 
The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§5.362 and 5.423  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, (Order entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, (Order entered November 5, 1991)   

In considering whether to issue a protective order, the Commission, pursuant to 52 Pa. Code §5.423(a), should consider the following factors:




(1)  The extent to which the disclosure would cause unfair economic or 



competitive damage. 

   


(2)  The extent to which the information is known by others and used in 



similar activities. 

   


(3)  The worth or value of the information to the party and to the party’s 



competitors. 

   


(4)  The degree of difficulty and cost of developing the information. 

   


(5)  Other statutes or regulations dealing specifically with disclosure of the 


information. 

Of these, (5) is the primary consideration in these proceedings in determining whether to issue the protective order.  DOT alleges that it only provides redacted bridge inspection reports in response to requests made pursuant to the Right to Know Law.  65 P.S. §§67.101et seq.  DOT only provides the redacted bridge inspection reports because public disclosure of the detailed bridge inspection reports could pose a danger to the safety or security of the structure.
The Department also cites the Federal statute at 23 U.S.C. §409 in support of its petition for protective order.  The statute at 23 U.S.C. §409 states as follows:

“Notwithstanding any other provision of law, reports, surveys, schedules, lists, or data compiled or collected for the purpose of identifying, evaluating, or planning the safety enhancement of potential accident sites, hazardous roadway conditions, or railway-highway crossings, pursuant to sections 130, 144 and 152 of this title or for the purpose of developing any highway safety construction improvement project which may be implemented utilizing Federal-aid highway funds shall not be subject to discovery or admitted into evidence in a Federal or State court proceeding or considered for other purposes in any action for damages arising from any occurrence at a location mentioned or addressed in such reports, surveys, schedules, lists, or data.”


Engineering studies, inspection reports and analyses of the S.R. 4009 bridge are included within the terms set forth in 23 U.S.C. §409.  Any engineering study, inspection report and analysis of the S.R. 4009 bridge is a “report, survey, schedule, list or data” as set forth in the statute.  In addition, DOT asserts that the engineering studies, inspection reports and analyses are compiled in compliance with 23 U.S.C. §§ 116 and 144.  Therefore, according to DOT, the statute is applicable to the engineering studies, inspection reports and analyses and the Commission should issue a protective order preventing public disclosure of them.  The Commission has previously addressed the applicability of 23 U.S.C. §409 to Commission proceedings.  
In Bridge carrying West Road (T-649) above the grade of the tracks of CSX Transportation, Inc. in Marion Township, Beaver County (DOT 145 802 C) (West Road), Docket No. M-00021610 (Order entered August 12, 2002), the Commission determined that 23 U.S.C. §409 was not applicable to Commission proceedings, since the Commission is an administrative agency and has no authority to award damages for personal injuries.  However, in West Road, DOT argued that it could not comply with a Commission order directing it to submit a bridge inspection report because 23 U.S.C. §409 prohibited DOT from submitting the inspection report to the Commission.  The Commission rejected this argument because the statute provides that the reports shall not be subject to discovery or admitted into evidence into any federal or state court proceeding or considered for any other purposes in any action for damages and Commission proceedings are neither a federal or state court proceeding nor are they an action for damages.  The Commission concluded that the plain language of the statute excluded Commission proceedings from the scope of the statute.  The West Road order directed that DOT either submit the inspection report to the Commission or file a petition for a protective order within thirty days.

In response to the Commission’s West Road order, DOT filed a petition for a protective order.  The Commission issued an order granting the petition in Bridge carrying West Road (T-649) above the grade of the tracks of CSX Transportation, Inc. in Marion Township, Beaver County (DOT 145 802 C), Docket No. M-00021610 (Order entered October 29, 2002).  The Commission reasoned that since, at that time, DOT had no obligation to disclose the inspection report as a public document under the Right to Know Law, the public would have no right to view it under the Right to Know Law in the absence of a Commission proceeding and this lessened the public’s interest in access to the inspection report.

 In addition, the Commission noted that the matter had not been set for hearing and a hearing might not be necessary if the parties had an opportunity to review the most recent inspection report.  The Commission concluded that because the public’s interest in access to the inspection report was minimal at that stage in the proceeding, it would grant DOT’s petition and issue a protective order.  While the procedural posture of the West Road case differs from this case, the West Road case is persuasive and I will follow it in this case.
The Commission has a statutory obligation, pursuant to 66 Pa. C.S. §2702, to order work performed at rail-highway crossings that will prevent accidents and promote the safety of the public.  The Commission can only fulfill this mandate when it has access to candid information provided by engineers in inspection reports.  If an inspection report provides information that is less than candid due to an engineer’s concern that information contained in the report will be used in civil litigation, the Commission’s ability to fulfill its statutory mandate could be impaired.  For the above reasons, I will grant DOT’s motion. 
Having determined that a protective order is necessary, I must next determine the scope of the protective order.  The regulation at 52 Pa. Code §5.423 directs that I apply the least restrictive means of limitation that will provide the necessary protection from disclosure.  In its petition, DOT states that it will agree to disclose the inspection report to any party identified in the May 5, 2011 Secretarial Letter.
The regulation at 52 Pa. Code §5.423(d) governs the release of the proprietary information to the parties in this proceeding.  DOT shall provide copies of the engineering studies, inspection reports and analyses of the S.R. 4009 bridge only to counsel for the parties identified in the May 5, 2011 Secretarial Letter and their designated expert engineers.  Those parties are the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific, LaPlume Township, Lackawanna County and the Commission.  No other persons may have access to engineering studies, inspection reports and analyses of the S.R. 4009 bridge except as authorized by further order of either the Commission or the presiding officer at any subsequent hearing.  
I conclude that engineering studies, inspection reports and analyses of the S.R. 4009 bridge should be subject to a protective order as outlined above.   I will enter the following order.
ORDER


THEREFORE,


IT IS ORDERED:

1. That the Pennsylvania Department of Transportation’s petition for protective order filed May 18, 2011, and supplemental petition for a protective order filed May 20, 2011, are granted.

2.
That the Pennsylvania Department of Transportation shall, provide any and all engineering studies, inspection reports and analyses of the S.R. 4009 bridge to counsel and engineering experts for Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific, LaPlume Township, Lackawanna County and the Commission’s Bureau of Transportation and Safety.

3.
That neither counsel nor engineering experts for the parties receiving the engineering studies, inspection reports and analyses of the S.R. 4009 bridge shall provide access to the engineering studies, inspection reports and analyses of the S.R. 4009 bridge to any other person except as authorized by further order of the Commission or the presiding officer.  

4.
That the parties shall use the engineering studies, inspection reports and analyses of the S.R. 4009 bridge to determine the current condition of the bridge, to plan or carry out maintenance activities and to determine if the condition of the bridge warrants repair, rehabilitation, replacement or abolishment.

5.
That any party who discloses the engineering studies, inspection reports and analyses of the S.R. 4009 bridge to any person other than those persons set forth in this order will be subject to sanctions by the Commission.

6.
That any copy of the engineering studies, inspection reports and analyses of the S.R. 4009 bridge that is made part of the official records be placed under seal.

7.
That upon completion of this proceeding, including any administrative or judicial review, all copies of the engineering studies, inspection reports and analyses of the S.R. 4009 bridge shall be returned to the Pennsylvania Department of Transportation.  In the alternative, parties may provide an affidavit of counsel stating that the engineering studies, inspection reports and analyses of the S.R. 4009 bridge have been destroyed.

Date:
June 6, 2011
_______________________



David A. Salapa


Administrative Law Judge

P-2011-2241780 -  A. EDWARD SCHWARTZ v. CANADIAN PACIFIC RAILROAD AND PENNSYLVANIA DEPARTMENT OF TRANSPORTATION

 Robert Sheils, Esquire

JILL M SPOTT ESQUIRE

SHEILS LAW ASSOCIATES PC

108 NORTH ABINGTON ROAD

CLARKS SUMMIT PA  18411

570-587-2600
Representing A. Edward Schwartz

ERIN BRENNAN ESQUIRE

OLIVER PRICE AND RHODES ATTORNEYS AT LAW

1212 SOUTH ABINGTON ROAD

PO BOX 240

CLARK SUMMIT PA  18411

570-585-1200

Representing Canadian Pacific Railroad
Lawrence Moran, esquire

General counsel for Litigation

Lackawana County Solicitor’s Office

200 Adams Avenu

Scranton, PA 18503

570-963-6810

Raymand C Rinaldi II Esquire

Renaldi & Poveromo, PC

520 Spruce Street

P O Box 826

Scranton PA 18501

570-346-5170

GINA M D'ALFONSO ESQUIRE

PENNDOT- OFFICE OF CHIEF COUNSEL

PO BOX 8212

HARRISBURG PA  17105-8212

717-787-3128
ADAM YOUNG ESQUIRE

PA PUC LAW BUREAU

PO BOX 3265

HARRISBURG PA  17105

717-772-8582 

PAGE  
2

