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OPINION AND ORDER




BY THE COMMISSION

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Arnold M. Kring to the Recommended Decision (R.D.) of Administrative Law Judges Marlane R. Chestnut and Christopher P. Pell (ALJs), issued on March 30, 2011, in which the ALJs recommended approval of the Joint Petition for Settlement of Rate Investigation (Settlement).  Reply Exceptions were filed by Little Washington Wastewater Company – Southeast Consolidated Wastewater Company (LWW-SE or Company).
I.	Background

LWW-SE is part of Little Washington Wastewater Company which is a wastewater utility subsidiary of Aqua Pennsylvania, Inc.  LWW-SE provides wastewater service to approximately 4,349 residential, commercial and public customers in portions of Chester, Bucks and Delaware Counties, Pennsylvania.  LWW-SE is comprised of thirteen divisions, each with individual rate schedules.  
II.	 History of the Proceeding 

On October 29, 2010, LWW-SE filed with the Commission Supplement No. 74 to Tariff Sewer - Pa. P.U.C. No. 1 (Supplement No. 74) to become effective January 1, 2011.  Supplement No. 74 contained proposed changes in rates, rules and regulations calculated to produce an overall increase of $1,078,292 in annual operating revenues, or an increase of approximately 32.2% over existing base rates anticipated for the future test year ending June 30, 2011.  Supplement No. 74 proposed to increase the rates of eight of LWW-SE’s thirteen divisions.  The rates of the other five divisions would remain unchanged. [footnoteRef:1]  LWW-SE explained that it is using this rate filing as the first step toward the consolidation of LWW-SE wastewater rates.  LWW Statement JRD-1 at 3.  LWW-SE subsequently filed a revised Supplement No. 74 on November 16, 2010. [1:  	Information on the specific divisions and the existing and proposed rates is presented in our discussion of the proposed Settlement, supra.     ] 


On November 12, 2010, the Office of Consumer Advocate (OCA) filed a Public Statement, a Notice of Appearance and a formal Complaint.  The Complaint was docketed at C-2010-2209923.

On December 10, 2010, the Masthope Property Owners Association filed a Notice of Appearance.

By Order entered on December 16, 2010, the Commission instituted a formal investigation to determine the lawfulness, justness and reasonableness of existing and proposed rates, rules and regulations, and assigned the proceeding to the Office of Administrative Law Judge for resolution.  Pursuant to Section 1308(d) of the Public Utility Code (Code), 66 Pa. C.S.A. § 1308(d), Supplement No. 74 was suspended by operation of law until August 1, 2011, unless permitted by Commission order to become effective at an earlier date.

In addition to a number of Rate Protests filed by individual customers, eight customers filed formal Complaints.  These include William Fink (Docket No. C-2010-2213900), Edward Oleckna (Docket No. C-2010-2213719), National Income Tax, Inc. (Docket No. C-2010-2215189), Arnold M. Kring (Docket No. C-2010-2217542), 


Jeffrey Fleming (Docket No. C‑2010-2217951), Samuel L. Johnson (Docket No. C-2011-2218537) and the Borough of Media (Media) (Docket No. C-2010-2217581).[footnoteRef:2] [2: 	A Complaint filed by Karen Savini at Docket No. C-2010-2214914 was withdrawn by Ms. Savini by letter received on December 30, 2010. The Complaint was closed by the Commission on February 16, 2011.
] 


On January 7, 2011, the Commission’s Office of Trial Staff (OTS) filed a Notice of Appearance.

A telephonic public input hearing was held on January 28, 2011.  Present and participating through counsel were LWW-SE, the OTS, the OCA and Media.  Ten individuals, including one that filed a formal Complaint (Mr. Kring) testified.  Two of the witnesses were customers of the Little Washington Division; four were customers of the New Daleville Division and four were customers of the Media Division.

On March 2, 2011, the Settlement was filed.  Signatories to the Settlement were LWW-SE, the OTS and the OCA (Joint Petitioners).  Included with the Settlement was Supplement No. 78 to Sewer PA. P.U.C. No. 1 (Supplement No. 78) containing the proposed Settlement rates, the Proof of Revenues for Supplement No. 78, and Statements of Support of the Settlement (Statements of Support) filed by LWW-SW, the OTS and the OCA.

By letters dated March 3, 2011, the ALJs requested that each of the Complainants indicate if they wish to join, oppose or take no position on the proposed Settlement.  By letter received on March 8, 2011, Arnold M. Kring opposed the Settlement, alleging that the settlement provisions regarding odor abatement were inadequate.  By letter dated March 14, 2011, Media joined in the proposed Settlement.  No other responses were received.
By Recommended Decision issued March 30, 2011, the ALJs recommended, inter alia, that the Settlement be approved without modification.  Exceptions to the Recommended Decision were filed, but not served, by Arnold M. Kring on April 11, 2011.  By letter dated April 12, 2011, Mr. Kring’s Excerptions were served by the Commission’s Secretary.  Reply Exceptions were filed by LWW-SE on April 21, 2011.
III.	Discussion
	
Rate of Return

A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pennsylvania Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

Bluefield, 262 U.S. at 692-3.

The ALJs recommended, inter alia, that we adopt the Settlement which does not make any specific findings regarding a fair rate of return.  Instead, the Parties to the Settlement request that the Commission find that specific increases in annual water and wastewater service revenue, and corresponding changes in rates are fair, just and reasonable, and, therefore, in the public interest.  By making that request, the Parties agree that the rates set forth in the Settlements are designed to yield a fair rate of return.

Burden of Proof

A public utility has the burden of proof to establish the justness and reasonableness of every new proposed rate.  The standard to be met by the public utility is set forth in the Code at 66 Pa. C.S. § 315(a).  It provides in pertinent part:

Reasonableness of rates. –In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

In rate proceedings, the burden of proof does not shift to parties challenging the rate filing.  Rather, the utility’s burden of proof to establish the justness and reasonableness of every component of its rate request is an affirmative one and the burden of proof remains with the public utility throughout the course of the rate proceeding.  The Courts have held that there is no similar burden placed on other parties to justify a proposed adjustment to the utility’s filing.  Berner v. Pa. PUC, 382 Pa. 622, 631, 116 A.2d 738, 744 (1955).  Therefore, LWW-SE has the burden of proving that the proposed rates, rules and regulations are just and reasonable under the Code.

[bookmark: _Toc271015508]Terms of the Settlements

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must, however, review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, M-00031768 (January 7, 2004); Pa. PUC v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991); Pa. PUC v. Philadelphia Electric Co., 
60 Pa. P.U.C. 1 (1985).

The following discussion is intended to be a summary of the terms of the Settlement and, accordingly, not every detail has been reflected.  Consequently, the omission of any details of the Settlement should not be interpreted as amending the provisions of the Settlement.

Proposed Settlement Rates

Through the Settlement, LWW-SE has agreed to accept a lower increase in annual revenues than it had originally requested.  Paragraphs 11.a. and e. of the Settlement provide that LWW-SE may establish rates that produce additional annual operating revenues of $999,000 ($852,314 in the first year, $146,686 in the second year) rather than the amount of $1,078,292, as originally requested.  The incremental increase in the second year is the result of the two-step increase proposed for the Media Division.  The proposed rates are designed to produce annual revenue not to exceed $4,336,541, an increase over current revenue of 29.93%.  Settlement at 4 and 12.  If adopted, the Settlement would result in the following increases in the monthly facility charges and the volumetric charges for eight of the Company’s thirteen divisions. 


Current and Proposed Rates per the Settlement by Division
	Meter Size / Customer Class 
	Monthly Facility Charge
	Volumetric Charge
per 1,000 gallons

	
	Current
	Proposed
	Current
	Proposed

	Media 

	5/8”
	Year 1
	$5.07
	$14.30
	$3.20
	$5.20

	
	Year 2
	
	$15.95
	
	$5.77

	
	
	
	
	

	3/4”
	Year 1
	$7.20
	$22.50
	$3.20
	$5.20

	
	Year 2
	
	$25.00
	
	$5.77

	
	
	
	
	
	

	1”
	Year 1
	$12.82
	$34.50
	$3.20
	$5.20

	
	Year 2
	
	$38.00
	
	$5.77

	
	
	
	
	
	

	1 ½”
	Year 1
	$28.94
	$80.25
	$3.20
	$5.20

	
	Year 2
	
	$89.00
	
	$5.77

	
	
	
	
	
	

	2”
	Year 1
	$51.34
	$148.50
	$3.20
	$5.20

	
	Year 2
	
	$165.00
	
	$5.77

	
	
	
	
	
	

	3”
	Year 1
	$115.00
	$327.50
	$3.20
	$5.20

	
	Year2
	
	$364.00
	
	$5.77

	
	
	
	
	
	

	4”
	Year 1
	$205.35
	$534.50
	$3.20
	$5.20

	
	Year 2
	
	$594.00
	
	$5.77

	
	
	
	
	
	

	Greens at Penn Oaks

	Residential
	$90.00
	$93.25
	$1.50
	$3.75

	
	
	
	
	

	Twin Hills

	Residential
	$47.00
	$54.00
	$1.76
	$3.05

	
	
	
	
	

	New Daleville
	
	
	
	

	Residential
	$66.67
	$70.64
	none
	none





Current and Proposed Rates per the Settlement by Division (continued)
	Customer Class
	Monthly Facility Charge
	Volumetric Charge
per 1,000 gallons

	
	Current
	Settlement 
	Current
	Settlement

	Newlin Green

	Residential
	$90.00
	$110.00
	$1.50
	$7.50

	
	
	
	
	

	Peddlers View

	Residential
	$49.00
	$54.00
	$4.75
	$5.05

	
	
	
	
	

	Little Washington

	Residential 
	$67.00
	$74.00
	$5.15
	$5.70

	
	
	
	
	

	Chesterdale[footnoteRef:3] [3:  	This division is referred to as the Chesterdale Division in the Settlement but is entitled the Willistown Woods Division in the Company’s tariff.  Supplement No. 78 at Thirty-Ninth Revised Page No. 2 and Sixth Revised Page No. 4A.] 


	Residential
	$42.00
	$43.00
	$2.40
	$3.00



Source: Settlement Paragraph 11.d. at 5-12.

The Settlement contains the following information that reflects the impact the proposed Settlement rates will have on “typical” residential customers in the eight divisions that would experience a rate increase. 
  


Typical Residential Monthly Consumption and Rates by Division

	
	Consumption
(gallons)
	Current Rate
	Proposed Rate
	Settlement Rate
	Increase at Settlement Rates

	
	
	
	
	
	

	Media
	3,800
	$17.23
	$38.75
	Year 1  $34.06
	97.68%

	
	
	
	
	Year 2  $37.88
	11.20%

	Greens at 
Penn Oaks
	3,400
	$95.10
	$108.26
	$106.00
	11.46%

	Twin Hills
	4,400
	$54.74
	$69.08
	$67.42
	23.16%

	New Daleville
	Flat Rate
	$66.67
	$90.00
	$70.64
	5.95%

	Newlin Green
	6,800
	$100.20
	$165.04
	$161.00
	60.68%

	Peddlers View
	4,700
	$71.33
	$79.68
	$77.74
	8.99%

	Little Washington
	3,500
	$85.03
	$96.00
	$93.95
	10.50%

	Chesterdale
	3,200
	$49.68
	$54.34
	$52.60
	5.88%



Source: Settlement Paragraph 11.d. at 5-12.

In its Statement of Support, the OTS submitted that the issues identified for investigation in its Prehearing Memorandum have been satisfactorily resolved through discovery and discussions with the Company, and the resolutions are incorporated into the Settlement.  OTS Statement in Support at 7.  The OTS stated that the Settlement provides that the customer and volumetric charges in the Company’s proposed tariffs will be moderated to reflect “the proper balance of the nature of the costs of providing wastewater service.”  The OTS averred that maintaining the proper customer charge benefits ratepayers by shifting the additional costs associated with the level of use to the associated volumetric charge.  The OTS argued that it is important to allow the utility to recover the fixed portion of providing service in the customer charge, while protecting ratepayers by ensuring that any costs not associated with wastewater service have been eliminated.  The OTS concluded that the negotiated terms of the Settlement Agreement accomplish these goals and it, therefore, recommended that the Settlement be approved without modification.  Id. at 6.

The OCA stated that the Settlement attempts to design reasonable allocations for rate increases given the circumstances of each division.  The OCA explained that, although this produces inconsistent increases and rates from one division to the next, it anticipates that this pricing movement sets the stage for avoiding rate shock as the Company migrates toward full consolidation of the LWW-SE divisions into one single-tariff rate.  OCA Statement in Support at 4.

As part of their recommendation to adopt the rates set forth in the Settlement, the ALJs note that the requested revenue increase represents an amount which would be within the range of possible outcomes has the case been fully litigated.  The ALJs found that the increased level of revenues agreed to by the Parties allows the recovery of prudently incurred expenses, provides the Company with the opportunity to earn a reasonable return on the value of assets used and useful in serving the public, and results in rates that are just and reasonable.  The ALJs concluded that the Settlement, therefore, appropriately balances the interests of the Company, its investors and its customers.  R.D. at 17. 

On review, we concur with the ALJs and the Parties that rates set forth in the Settlement should be adopted.  Aside from the specific issues included in the Settlement, discussed infra, a settlement of this nature does not address ratemaking issues other than proposed final revenue requirements and proposed final rates.  However, our review of the information submitted in support of the proposed rates, and the other information developed in the record of this proceeding, supports our conclusion that the level of revenues and proposed rates included in the Settlement are just reasonable and in the public interest.  

Rate Consolidation

Paragraph 11.b. of the Settlement provides that, “[t]he LWW-SE will have a single cost of service and one revenue requirement for the thirteen divisions included in the filing on a going forward basis.”  Settlement at 4.  The Company explained that consolidation of the thirteen divisions will align the accounting and, ultimately, allow movement toward a single rate structure for LWW-SE.  The Company stated that its goal is to adopt rates that reflect a unified rate structure for its multiple wastewater divisions.  LWW-SE also explained that, under consolidated pricing, customers pay a utility the same rate for similar service, regardless of the physical location of their service area.  LWW-SE averred, inter alia, that many of its stand-alone divisions need major capital improvements and that a consolidated rate structure can do the following: (1) minimize rate shock; (2) protect against unaffordable rates; (3) address small system viability issues; and (4) control administrative costs.  LWW-SE Statement of Support in Support at 4-5. 

The ALJs noted that a similar rate consolidation was approved by the Commission with respect to LWW’s Northeast Division in 2009.  See Pa. PUC v. Little Washington Wastewater – Northeast PA Consolidated, Docket No. R‑2008-2081738, (Opinion and Order entered September 24, 2009).  The ALJs also opined that the proposed consolidation of rates promotes the Commission’s general policy of encouraging single-tariff pricing as set forth at 52 Pa. Code § 69.711(a)(6).  The ALJs stated that the Commission discussed the following benefits of single-tariff pricing in Pa. PUC v. Western Pennsylvania Water Co., 72 PUR 4th 103, 147-48 (1986):

	1. 	A larger rate and revenue base ameliorates the impact of major capital additions needed from time to time in every service area;

	2. 	A larger revenue base promotes flexibility in timing and financing major capital additions;

	3. 	The impact of instability resulting from changes in sales volumes is mitigated when the effect of such volumetric factors is spread over a larger economic base; and

	4. 	The reduction of the number of accounting units and the number of individual rate filings results in administrative efficiency with a potential to reduce costs to ratepayers.

R.D. at 17-18.

For all of the reasons presented supra, we concur that a gradual progression toward rate consolidation for the thirteen LWW-SE divisions is in the public interest.[footnoteRef:4]  We note that the instant Settlement only provides for a single cost of service and single revenue requirement for the thirteen divisions on a going forward basis.  Consequently, future steps toward rate consolidation will be addressed by the Commission and the Parties as part of subsequent LWW-SE rate filings.  [4: 	As discussed infra, Complainant Arnold Kring has raised an issue regarding the pace of LWW-SE’s migration towards consolidated rates. ] 


Malodor Remediation

Paragraph 11.c. of the Settlement includes the following provisions to address odor complaints in the Little Washington and Twin Hills Divisions:

c.	LWW-Southeast will further investigate odor complaints in the Little Washington and Twin Hills Divisions.  The Company will contact an expert with experience in controlling wastewater odors for assistance in resolving this issue in the Little Washington Division and will provide a malodor remediation progress report to the OCA within 90 days and at 180 days after the Commission’s entered order approving the Settlement.  In the Twin Hills Division, a customer that resides approximately 750 feet from the plant complained about odor.  The Company will contact customers nearby the plant and request that they advise the Company when there are any odor issues so the Company can determine the source of any such odors.  If the Company cannot correct the issue, the Company will contact an expert for advice in resolving any possible odor issues.

Settlement at 4-5.

The proposed resolution of the odor complaint at the Little Washington Division has been challenged in the Exceptions of Complainant Arnold Kring.  Accordingly, the merits of this component of the Settlement will be addressed in our discussion of the Exceptions, infra. 

Stay Out

Paragraphs 11.f. and i. of the Settlement provide that LWW-SE will not file for another base rate increase before November 1, 2012, provided that, in the interim, the Company’s rates are not directly and substantially affected by changes in regulatory or legislative requirements.  Settlement at 12-13.

The OCA stated that this approximate eighteen-month stay-out period will provide an extended period of rate stability for LWW-SE’s customers and will encourage efficient investment and operation on the part of the Company.  The OCA also averred that this stay-out period will also assist in the synchronization of the filing periods for all the individual divisions within LWW-SE.  OCA Statement in Support at 3.

On review, we concur with the OCA.  The stay-out period provides an important degree of rate stability for LWW-SE’s ratepayers and also helps ensure that the migration to consolidated rates will occur at a reasonable pace. 

Volumetric Billing for New Daleville

As indicated, supra, under the proposed Settlement, customers in the New Daleville division would pay a flat rate of $70.64 per month for wastewater service.  LWW-SE is currently unable to bill New Daleville customers on a volumetric basis because they receive water service from a utility other than LWW-SE’s affiliate, Aqua Pennsylvania.  LWW-SE explained that, as part of the Settlement (Paragraph 11.h.), it has agreed to propose a volumetric rate for the New Daleville Division in its next rate filing, assuming that the water provider will share the volumetric reads with the Company. NWW-SE Statement in Support at 6. 

The ALJs conclude that there is no question that volumetric billing is preferable to flat rate billing, as it provides better price signals and promotes conservation.  R.D. at 20.  We agree.  In addition to encouraging the conservation of water and wastewater services, volumetric billing also results in a more equitable distribution of the variable costs of wastewater service among ratepayers.

Exceptions to the Recommended Decision

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

1. Pace of Rate Consolidation 

As discussed supra, Paragraph 11.b. of the Settlement provides that LWW‑SE will have a single cost of service and a single revenue requirement for the thirteen divisions for future rate filings with the Commission.  Settlement at 4.  
This alignment of the accounting for the thirteen divisions is the first step in a movement toward a single rate structure within LWW-SE.

In his Exceptions, Arnold Kring questions why the Commission does not require this to be accomplished within the next year and then examine the new rate structure at that time.  Mr. Kring argues that if rate consolidation “is such a good idea as stated by [LWW-SE], and if the PUC and [OCA] are both ‘looking out’ for the public as well as the utility, then why not place a time frame in which this consolidation is to be accomplished?”  Mr. Kring avers that “[i]t could be completed within one year if we are serious.”  Kring Exc. at 1.  

One of the Commission’s primary concerns in addressing the migration toward consolidated rates is the potential for sudden, significant changes in customers’ rates commonly known as “rate shock.”  As reflected in the current and proposed settlement rates for the eight LWW-SE divisions presented supra, there is a considerable variation in the current and proposed monthly rates across those eight divisions.  We note that expedited migration to consolidated rates, as proposed by Mr. Kring, would likely subject a number of customers to significant changes in their monthly bills.  We believe that the alignment of the accounting of the Company’s thirteen divisions in the next rate proceeding coupled with the stay-out provision set forth in the Settlement establish an appropriate progression toward consolidated rates for LWW-SE.  Accordingly, 
Mr. Kring’s Exception is denied.  

Malodor Remediation as a Condition of Rate Increase

As noted, Complainant Arnold Kring also excepts to the ALJs’ recommendation that we adopt a provision of the Settlement that addresses the odor complaints at Little Washington and Twin Hills Divisions.  As discussed supra, the Settlement provides LWW-SE will further investigate odor complaints in the Little Washington and Twin Hills Divisions.  The Company will contact an expert with experience in controlling wastewater odors for assistance in resolving this issue in the Little Washington Division and will provide malodor remediation progress reports to the OCA within 90 days and at 180 days after the Commission enters an Order approving the Settlement.  Settlement at 4-5.  

The ALJs noted that, in response to Mr. Kring’s concerns regarding odors coming from the treatment facility at the Little Washington Division, the Company already has made improvements.  These improvements include: (1) planting additional vegetation as a buffer; (2) utilizing deodorant and aerosol misting systems as neutralizers; (3) using chemical additions as a preventative neutralizer; and (4) adjusting air patterns within the treatment plant to control outward airflow from the wastewater facility.  The ALJs observed that there have been no findings of any violation on the Company’s part with respect to “septic” odor and that Mr. Kring’s own testimony establishes that the Company has been completely responsive to his concerns (Tr. 75, 80).  

The ALJs stated that this is a sewer plant and that a certain level of odor is unavoidable, especially during humid weather as addressed by Mr. Kring in his testimony and letter opposing the Settlement.  The ALJs opined that it is the other customers who will bear the burden of capital investment and the on-going expenses of odor remediation.  Accordingly, the ALJs stated that the question is whether there are reasonable and cost-effective remediation measures available that the Company has refused to undertake.  The ALJs concluded that the record in this proceeding does not support such a finding.  The ALJs submitted that the Company is to be commended for the efforts it has made up to this point and its on-going responsiveness to its customers, as well as the commitments it has agreed to in the instant Settlement.  R.D. at 19-20. 

In his Exceptions, Mr. Kring objects to the ALJs’ characterization that LWW-SE completely has been responsive to the odor problem.  Mr. Kring explains that when he smells the odor, he alerts LWW-SE by email and the Company responds by thanking him for bringing it to its attention and indicating that it will continue to work on the problem.  Mr. Kring requests that he receive copies of the malodor remediation progress reports from the odor expert that the Company will provide to the OCA within 90 and 180 days following the date of entry of this Opinion and Order.  Kring Exc. at 2.

Mr. Kring also argues that the ALJs have overlooked his recommendation that the Commission grant a stay on the instant rate request for a year or two to allow LWW-SE time to clean up the odor problem.  Mr. Kring avers that like LWW-SE’s last rate order when the odor problem existed, there is “no teeth” in the Settlement to address the problem.  Id. 

We concur with Mr. Kring’s Exceptions to the extent that we agree that the odor problem needs to be addressed in timely manner.  While we are not inclined to make the resolution of the odor problem in the Little Washington and Twin Hills Divisions a condition for approving the rates set forth in the instant Settlement, we want to ensure that the most economical and effective means of odor control will be explored and implemented prior to the Company’s next rate filing.  The provision of the Settlement that requires the utilization of an expert and the submission of progress reports to the OCA in 90 and 180 days after the date of entry of this Opinion and Order is an appropriate first step to that end.  However, independent of our approval of the Settlement, we will direct LWW-SE to submit, as part of its next base rate filing, a comprehensive report of its odor remediation activities at the Little Washington and Twin Hills Divisions.  In the event that the odor problems persist, these reports shall serve as the basis to develop a record to support findings of whether further remediation activities are warranted.


IV.	Conclusion

Consistent with the discussion supra, and based upon our review of the record before us, the supporting statements of LWW-SE, the OTS and the OCA, and the Recommended Decision of the ALJs, we conclude that the Settlement results in rates, terms and conditions that are just, reasonable and in the public interest and are in accord with the rules and regulations of this Commission and the provisions of the Public Utility Code.  Accordingly, we shall adopt the Recommended Decision, consistent with this Opinion and Order, and approve the Settlement.  Additionally, we shall grant the Exceptions of Arnold Kring to the extent that LWW-SE shall submit a report on its odor remediation activities as part of its next base rate filing, and deny the Exceptions in all other regards; THEREFORE:

IT IS ORDERED:

1. That the Exceptions of Arnold M. Kring, to the Recommended Decision of Administrative Law Judges Marlane R. Chestnut and Christopher P. Pell, are granted in part, and denied in part, consistent with this Opinion and Order.

2. That the Recommended Decision of Administrative Law Judges Marlane R. Chestnut and Christopher P. Pell, issued March 30, 2011, is adopted to the extent consistent with this Opinion and Order.

3. That Supplements No. 74 to Tariff Sewer – Pa. P.U.C. No. 1, which have been found to be unjust and unreasonable and, therefore, unlawful, shall not be placed into effect. 

4. That the Joint Petition for Settlement of Rate Investigation, filed by Little Washington Wastewater Company – Southeast Consolidated Division, the Office of Trial Staff and the Office of Consumer Advocate on March 2, 2011, is approved, without modification. 

5. That Little Washington Wastewater Company – Southeast Consolidated Division is hereby authorized to file tariffs, tariff supplements, or tariff revisions containing rates, rules and regulations, consistent with Appendix A of the Joint Petition for Settlement of Rate Investigation filed by Little Washington Wastewater Company – Southeast Consolidated Division, the Office of Trial Staff and the Office of Consumer Advocate designed to produce annual operating revenue not to exceed $4,190,034 during the first year that the tariffs are in effect and annual operating revenue not to exceed $4,336,547 thereafter.

6. That Little Washington Wastewater Company – Southeast Consolidated Division’s tariffs, tariff supplements, or tariff revisions may be filed upon less than statutory notice and, pursuant to the provisions of 52 Pa. Code §§ 53.31 and 53.101, may be filed to be effective for service rendered on and after the date of entry of this Opinion and Order.

7. That Little Washington Wastewater Company – Southeast Consolidated Division shall file detailed calculations with its tariff filings, which shall demonstrate to the Commission that the filed rates comply with the proof of revenue, in the form and manner customarily filed in support of compliance tariffs.

8. That the Complaint filed by the Office of Consumer Advocate, docketed at C-2010-2209923, is sustained to the extent consistent with this Opinion and Order, and otherwise, is denied and dismissed.

9. That the following Complaints are sustained to the extent consistent with this Opinion and Order, and otherwise, are denied and dismissed:

a. William Fink at C-2010-2213900.
b. Edward C. Oleckna at C-2010-2213719
c. National Income Tax, Inc. at C-2010-2215189
d. Arnold M. Kring at C-2010-2217542
e. Borough of Media at C-2010-2217581
f. Jeffery Fleming at C-2010-2217951
g. Samuel L. Johnson at C-2010-2218537 

		10.		That as part of its next base rate filing, Little Washington Wastewater Company – Southeast Consolidated Division shall submit a report of its odor remediation activities at the Little Washington and Twin Hills Divisions.

11.	That, after acceptance and approval by the Commission of the tariff revisions filed by Little Washington Wastewater Company – Southeast Consolidated Division, the investigation at Docket Nos. R- 2010-2207853 shall be terminated and the record shall be marked closed.
[image: ]
BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  June 9, 2011
ORDER ENTERED: June 9, 2011
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