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OPINION AND ORDER

BY THE COMMISSION:

	Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Mrs. Paul Hawn (Complainant) on April 27, 2011, [footnoteRef:1] to the Initial Decision (I.D.) of Special Agent David A. Alexander, issued by the Commission on April 7, 2011.  On April 29, 2011, Duquesne filed Replies to Exceptions.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the Special Agent’s Initial Decision.  [1: 		The Complainant did not include a Certificate of Service with her Exceptions.  As such, by Secretarial Letter dated April 14 [sic], 2011, the Secretary’s Bureau served a copy of the Exceptions on Duquesne Light Company (Duquesne).  Since the actual date that the Secretarial Letter was mailed was on April 27, 2011, we deem that date to be the filing date for the Exceptions in order to avoid prejudice to either Party.  As such, pursuant to 52 Pa. Code § 5.533, Duquesne was given ten days from April 27, 2011, to file Replies to Exceptions.] 


History of the Proceeding

		On April 22, 2010, the Complainant[footnoteRef:2] filed a Formal Complaint (Complaint) with the Commission against Duquesne in which she alleged that her utility service was being terminated due to her in ability to pay her electric bill.  As relief, she requested a payment arrangement.  Complaint ¶ 4; I.D. at 1.  The Complainant requested, inter alia, a payment arrangement.  Complaint ¶ 5; I.D. at 1.  Attached to her Complaint was an undated copy of a letter she received from Duquesne which outlined a payment arrangement for the Complainant and her husband.  I.D. at 1. On May 12, 2010, Duquesne filed an Answer to the Complaint.  Id. [2: 		The name on page 1 of the Complaint is Mrs. Paul Hawn.  However, the Complaint is signed by Linda Hawn.  During the hearing, Mrs. Hawn testified that she also goes by the name of Linda Deriggi, her maiden name.] 


		A Prehearing Order dated September 8, 2010, was issued which informed the parties of the procedural rules applicable to this proceeding.  I.D. at 1, 2.  The Prehearing Order also reminded the Parties of their responsibility to advise the Special Agent of any changes in the telephone number at which they were to be contacted, and advised the Complainant that this case would be dismissed if she did not participate in the hearing or present evidence on the issue raised in the Complaint.  I.D. at 2.

		On or about September 9, 2010, Duquesne filed a Motion for Sanctions (Motion) for Failure to Respond to Discovery Requests.  Id.  On September 15, 2010, the Special Agent received a hand-written letter from the Complainant regarding Duquesne’s Motion.  Id.  In a letter dated September 16, 2010, Duquesne sent the Special Agent its Request for Documents, which outlined what information it was seeking through discovery.  Id.  In an Order dated October 7, 2010, Duquesne’s Motion was granted in part and denied in part.[footnoteRef:3]  Id. [3: 		The Order allowed some documentation regarding household income to be discoverable; however, the Special Agent found that the other information requested by Duquesne was overreaching and, therefore, was not allowed.] 


By letter dated November 26, 2010, the Complainant requested a continuance in the matter due to a family emergency.  Id.  Duquesne did not object to the request and by Interim Order dated December 2, 2010, the Continuance was granted and rescheduled to Thursday, February 10, 2011.  Id.  The Complainant requested a second Continuance, which was granted and rescheduled by Notice dated February 3, 2011, to Friday, March 4, 2011.  Id.

An initial telephonic hearing was held in this matter on March 4, 2011.[footnoteRef:4]  Id.  The Complainant appeared pro se and testified on her own behalf.  Id.  She offered no exhibits or witness testimony.  I.D. at 2, 3.  Krysia Kubiak, Esquire, represented Duquesne and presented the testimony of one witness, and sponsored seven exhibits that were admitted into the record.  I.D. at 3.  At the conclusion of the telephonic hearing, the record in this proceeding was closed.  Id.   [4: 		A tape recording of the hearing was made, no court reporter being present.] 


As noted, the Complainant filed Exceptions to the Initial Decision on April 27, 2011, and Duquesne filed Replies to Exceptions on May 29, 2011.

Discussion

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		We note initially that Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C‑00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  As such, in light of the fact that the Complainant is a pro se Complainant and in order to secure the just, speedy and inexpensive resolution of this case, we will waive our Regulation and consider the merits of the Complainant’s Exceptions.  52 Pa. Code § 1.2.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. PUC., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. PUC., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. PUC., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  

In his Initial Decision, the Special Agent made eleven Findings of Fact, I.D. at 3-4, and reached five Conclusions of Law, I.D. at 7.  We shall adopt and incorporate herein by reference the Special Agent’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

		The Special Agent noted that the Complainant and Duquesne’s witness both testified that the Complainant is currently enrolled in Duquesne’s CAP Program and has participated in the program since February 2003.  I.D. at 6.  The Complainant acknowledged that she received a letter from Duquesne[footnoteRef:5] in December 2009, regarding her CAP payments.  Id.  The Complainant further testified that she either misread or misunderstood the December 2009 letter and believed that she was no longer enrolled in the CAP Program, when in fact she was still an active CAP Program participant.  Id.  A copy of the (undated) letter was attached to the Complaint.  Id. at 6. [5: 		The December Letter is from the Holy Family Institute and Goodwill Industries, Duquesne’s CAP administrator, not Duquesne.] 


The letter indicated that: (1) the Complainant had been granted a temporary arrangement to pay $250 per month; (2) the October payment was only $125; (3) no payment was made in November; and (4) the December payment was overdue.  Further, the CAP administrator’s letter clearly stated that there is no way to re-establish this payment arrangement if the payments are not made current by the first of the year.  Absent receipt of the missed payments, the entire overdue balance would be payable.  Nowhere in the letter is it stated that she was being removed from the CAP Program.

The Special Agent concluded that Duquesne’s CAP Program meets the requirements of Section 1403 of the Public Utility Code (Code), 66 Pa. C.S. § 1403 and, therefore the Commission lacks the authority to establish a payment arrangement for the Complainant.  As such, the Special Agent dismissed the Complaint and ruled that the Complainant is obligated to pay for the service she uses by making payments as required by CAP administrators or face the threat of service termination.  I.D. at 6.

In her Exceptions the Complainant avers that after she had submitted personal financial information requested by Duquesne, she received notice from the Special Agent stating that submission of some financial data requested need not be submitted.  Exc. at 1.  The Complainant also excepted to the Special Agent allowing Duquesne to use this financial information against her at the hearing.  Id.  The Complainant also stated in her Exceptions that she has proof of everything she said regarding her removal from the CAP Program by Duquesne, that she needs a lower payment and intends to get legal help.  Exc. at 2.

		In Reply, Duquesne opines that the Special Agent’s Initial Decision correctly dismissed the Complaint based upon the Commission’s lack of authority to establish a payment agreement under the instant circumstances pursuant to Section 1405(c) of the Code .  R.Exc. at 1.  Duquesne submits that the Initial Decision properly relies upon the Responsible Utility Customer Protection Act as a basis for dismissal of the Complaint.  Id.  

		As to the Complainant’s averment that her financial information was used against her at the hearing, Duquesne clarifies that although the discovery responses of the Complainant had been entered into evidence, the Special Agent did not consider that information in his findings of fact, and, therefore, did not consider such information as a basis for his recommendation.  R.Exc. at 4.

		Duquesne characterizes the Complainant’s assertion that she can prove that she was inappropriately removed from the CAP program, as a request to reopen the record for the submission of additional evidence.  Id.  Duquesne avers that the Complainant’s Exception does not identify any basis for allowing additional information or evidence into the record and requests that the Commission deny any requests to reopen the record.  R.Exc. at 5.

		Regarding the Complainant’s statement that she will be seeking legal help, Duquesne submits that this is not a basis for granting the Complainant’s Exceptions.  R.Exc. at 6.  The Complainant elected to appear pro se before the Commission to defend her Formal Complaint and that election is not relevant to the Special Agent’s recommendation.  Id.  For all of the foregoing reasons, Duquesne requests that the Complainant’s Exceptions be denied.
		It is evident that the Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., which became effective December 14, 2004, applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Code states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).

		The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Section 1403 of the Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

		As noted, Section 1405(c) of the Code prohibits unpaid CAP Program balances from being the subject of a payment agreement negotiated or approved by the Commission.  Accordingly, we are, by statute, precluded from reaching a conclusion in favor of the Complainant.  Additionally, there is no record evidence to support any violation of our Regulations or the Code by Duquesne in this matter.  Accordingly, we agree with the Special Agent’s Initial Decision and Duquesne’s Exceptions that the Complainant has not carried her burden of proof.

		Based on our review of the record and the applicable law, we shall deny the Exceptions as filed and adopt the Initial Decision without modification, consistent with this Opinion and Order.

Conclusion

Based upon the foregoing discussion, we shall deny the Exceptions filed by Mrs. Paul Hawn and adopt the Initial Decision of Special Agent Alexander to dismiss the Complaint; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Mrs. Paul Hawn to the Initial Decision of Special Agent David A. Alexander are denied.

2.	That the Initial Decision of Special Agent David A. Alexander is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Mrs. Paul Hawn against Duquesne Light Company, at Docket No. C-2010-2171660, is dismissed.



4.	That the record in this proceeding shall be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  June 9, 2011

ORDER ENTERED:  June 10, 2011
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