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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by PECO Energy Company (PECO) on April 15, 2011,  to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued by the Commission on March 23, 2011.  Also, on April 12, 2011, PECO filed a Petition for Extension of Time to file Exceptions, for consideration and disposition by the Commission.  No Replies to Exceptions were filed.  For the reasons stated below, we shall grant PECO’s Petition for Extension of Time, as well as PECO’s Exceptions to the ALJ’s Initial Decision, and accordingly, we shall reverse the recommendation of the ALJ.


History of the Proceeding

		On August 23, 2010, Renee C. Ogilvie-Spann[footnoteRef:1] (Complainant) filed a Formal Complaint (Complaint) with the Commission against PECO.  The Complaint is an appeal of the decision rendered by the Commission’s Bureau of Consumer Services (BCS) at case number 2684303, wherein the BCS dismissed the informal complaint and denied the establishment of a new payment agreement.  Essentially, the Complainant alleged that she wanted the Commission to direct PECO to place its bills entirely under her name so that she could pay her daughter’s (Jamia Spann) bills, which have accrued from service at the same residence.  The Complainant further requested that the Commission direct PECO to lower her bills so that she would be able to pay them.  I.D. at 1. [1: 		The Complainant’s name is Renee C. Ogilvie.  Spann is the name of her daughter, Jamia Spann, who resides with the Complainant.] 


		By letter dated June 15, 2010[footnoteRef:2], PECO offered the Complainant two options. Her defaulted payment arrangement could be reinstated if she was to make a lump-sum payment of $2,467, or a new payment agreement could be established if she made a lump-sum payment of $2,045.  At the hearing, the Complainant alleged that PECO would not allow her to make any kind of arrangement to satisfy her outstanding balance due as well as an inability to meet PECO’s lump-sum payment terms.  Tr. at 5. [2: 		This letter is attached to the Formal Complaint. ] 


		On September 14, 2010, PECO filed an Answer and New Matter to the Complaint.  PECO averred, inter alia, that the Complainant is not eligible for a Commission-issued payment agreement due to her status as a CAP Program customer.  I.D. at 1.

		On January 18, 2011, ALJ Nguyen presided over a hearing on the Complaint.  The Complainant appeared pro se, testified on her own behalf and introduced no exhibits.  PECO was represented by Counsel, who presented the testimony of one witness and introduced six exhibits into the record.  I.D. at 1, 2.  The record was closed at the conclusion of the hearing.

		As noted, on March 23, 2011, the Commission issued the ALJ’s Initial Decision.  PECO filed Exceptions on April 15, 2011.  No Replies to Exceptions were filed. 

Discussion

		As noted above, PECO filed a Petition for Extension of Time to file Exceptions to the ALJ’s Initial Decision that was issued on March 23, 2011.  The deadline to file Exceptions, pursuant to Section 5.533(a) of the Commission’s Regulations, 52 Pa. Code § 5.533(a), was on April 12, 2011.  However, PECO did not receive a copy of the Initial Decision until Monday, March 28, 2011, providing PECO with fifteen, instead of twenty, days to prepare and file its Exceptions.  Based upon 
this apparent delay in its receipt of the Initial Decision, PECO filed a Petition on 
April 12, 2011, requesting a three day extension of time to file its Exceptions.  
Petition at 2.  As noted, PECO subsequently filed its Exceptions with the Commission 
on April 15, 2011, or three days after the stated due date.

		Section 1.15(a)(1) of our Regulations, 52 Pa. Code § 1.15(a)(1), provides that, for good cause, we may extend the time period for filing Exceptions.  We find that under the circumstances in this case, PECO has shown good cause for an extension.   We do not believe the extended period of three days has prejudiced the Complainant in any way because she was served with the Exceptions and also had the opportunity to file Replies to Exceptions.  Accordingly, we shall grant PECO’s Petition for an extension of time to file Exceptions in this proceeding.

		Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC., 578 A.2d 600 
(Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. PUC., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. PUC., 623 A.2d 6 
(Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. Ct.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  

		Under these principles, the Complainant has the burden of proving by a preponderance of the evidence that she is entitled to a payment agreement established by the Commission.

		In his Initial Decision, the ALJ made six Findings of Fact and reached three Conclusions of Law. I.D. at 2, 5.  We shall adopt and incorporate herein by reference these Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

		The ALJ sustained the Formal Complaint.  He concluded that the Complainant is not a PECO customer but has benefited from PECO’s service since 2005. The ALJ further concluded that a member of a CAP program is not the same as an applicant who is required to pay for the service the applicant receives at a property.  66 Pa.C.S. § 1407(d).  As such, the ALJ granted the Complainant’s request for a payment agreement on CAP.  More specifically, the ALJ found that the Complainant is entitled to resolve her unpaid balance over a five-year period, based upon her income and its relationship to the Federal poverty guidelines.  As such, the ALJ established a payment arrangement that directed the Complainant to pay monthly a monthly amount of $124.03 in addition to the current bill due each month until the arrearage is paid in full.  I.D. at 5.

		In its Exceptions, PECO disagrees with the ALJ’s conclusion that a member of a CAP program is not the same as an applicant who is required to pay for the service the applicant receives at a property during the time the applicant resided there.  PECO avers that the ALJ erred in stating that nowhere in the Code does it state that an applicant, who is required to pay another customer’s outstanding balance, is also enrolled in a utility’s CAP program.  PECO Exc. at 5; I.D. at 4.

		PECO argues that while Section 1407 doesn’t turn an “applicant” into a CAP customer, a person’s status as an “applicant” versus “customer” is immaterial to the issue.  In support of its argument, PECO references Section 1405(c) of the Code, which states that customer assistance program rates shall be timely paid and shall not be the subject of Commission approved or negotiated agreements.  66 Pa. C.S. § 1405(c).  PECO’s position is that the ALJ’s interpretation of Section 1405(c) to prohibit the “customer of record” from receiving a Commission-issued agreement on CAP arrears while permitting any other adult occupant or “applicant” who benefitted from the service and is jointly liable for the debt to receive a Commission agreement would lead to inconsistent results and encourage customers to engage in name gaming to avoid being held responsible for payment of services each has benefited from.  PECO Exc. at 5.  

		PECO also asserts that a person’s status as an applicant or a customer is immaterial to the instant issue of account responsibility.  Id.  PECO’s notes that its witness testified that the Complainant’s account was enrolled in PECO’s CAP Program in August 2006, while both the Complainant and her daughter resided at the service address.  PECO Exc. at 6; Tr. at 11.  

		In light of the above Exceptions, PECO requests that the Commission reverse the ALJ’s Initial Decision that grants the Complainant a payment agreement on CAP arrears.

		Upon our review of the record and consideration of PECO’s Exceptions, we agree with PECO’s position regarding the meaning of Section 1405(c) of the Code.  It 
is important to note that the Responsible Utility Customer Protection Act, 
66 Pa. C.S. §§1401, et seq., became effective December 14, 2004, and applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utility Code (Code) as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).

		The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Section 1403 of the Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

		The record shows that the Complainant has had three recent payment agreements.  During the eighteen months between the first payment arrangement originating in January 2007 to the third payment arrangement originating in June 2009, her unpaid balance rose from $436 to $4,074.  PECO Exh. 3.  At the hearing, the Complainant agreed that she has benefited from PECO’s service and that she wanted to pay for that benefit.  Tr. at 5.  Additionally, the Complainant’s account has been enrolled in PECO’s CAP Program since August 2006.  Tr. at 11.

		The plain language of Section 1405(c) clearly states that CAP Program rates shall not be the subject of a payment agreement that is established or approved by the Commission.  The Complainant’s CAP Program bill is fifty-percent of the amount that the full billing would otherwise be, and to add a payment agreement to that reduced billing would place the Complainant’s monthly billing even further beyond her financial means.

		The Complainant testified that she has enjoyed the benefits of the services provided by PECO and wants to be the primary customer of record.  As defined in Section 1403 of the Code, 66 Pa. C.S. § 1403, and explained in our Chapter 14 Implementation Order entered March 4, 2005, at Docket No. M-00041802F0002 (Implementation Order) a customer includes any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  Implementation Order at 21.  The record has established that the account is listed in both the Complainant’s and her daughter’s names and that the account is a CAP Program account.  Tr. at 11.  Based upon the above discussion, we conclude, that contrary to the ALJ’s Initial Decision, this Commission is precluded from issuing payment agreements on CAP Rate arrears regardless of whether a person is a “customer” or “applicant.”  As such, we shall grant PECO’s Exceptions and reverse the ALJ’s Initial Decision.

Conclusion

		Based upon our review of the record and the statutory requirement at 66 Pa. C.S. § 1405, which prohibits unpaid balances of CAP Program billings to be extinguished by the creation of a payment agreement, we shall grant PECO’s Exceptions and reverse the ALJ’s Initial Decision by dismissing the Complaint.; THEREFORE, 

		IT IS ORDERED:

		1.	That the Petition of PECO Energy Company, requesting an extension of time to file Exceptions, is granted.

2.	That the Exceptions filed by PECO Energy Company to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are granted.

		3.	That the recommendation of Administrative Law Judge                   Ky Van Nguyen is reversed, consistent with this Opinion and Order.

		4.	That the Formal Complaint of Renee C. Ogilvie-Spann against PECO Energy Company, at Docket No. C-2010-2195490 is dismissed.

		5.	That the Proceeding at Docket Number C-2010-2195490 be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  June 9, 2011

ORDER ENTERED:  June 10, 2011
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