BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Heather Douglass					:
							:	
         	v.						:		C-2011-2235066
							:	
PECO Energy Company				:
							:
	and						:
							:
Commerce Energy, Inc. (Joined as an Indispensable	:
Party)


ORDER JOINING AN INDISPENSABLE PARTY


I.	BACKGROUND

		On March 28, 2011, Heather Douglass (Complainant) filed a complaint against PECO Energy Company (PECO or Respondent), at Docket No. C-2011-2235066.  On April 27, 2011, Respondent timely filed an answer and a Motion to Join Commerce Energy as an Indispensable Party (Motion for Joinder) to the complaint.  Pursuant to 52 Pa. Code § 5.103(c), an entity has twenty (20) days to answer or object to a Motion for Joinder.  No response or answer has been filed to the Motion for Joinder which is now ripe for a decision.

II.	DISCUSSION

		PECO filed a Motion to Join an Indispensable Party, Commerce Energy, Inc. (Commerce).  PECO alleged that Complainant’s current unpaid balance of $2,395.82 contains an unpaid charge from Commerce, which supplied electricity to Complainant from May 14, 2004 through October 15, 2007.  PECO further avers that Complainant was enrolled with Electric America for electric generation supply from May 16, 2003 through May 17, 2004.  PECO avers Complainant’s enrollment with Commerce ended on October 15, 2007, pursuant to Complainant’s request, and Complainant switched back to PECO for electric supply.  When Complainant received electricity supply from Electric America and Commerce, PECO was the billing agent for the Electric Generation Suppliers (EGS’s) and Complainant continued to receive bills from PECO even though she had switched EGS’s.  

	Assuming the above averments are true, it is apparent that Commerce may be owed a portion of Complainant’s balance.  If Commerce is absent, complete relief cannot be accorded and the disposition of the case may, as a practical matter, impair or impede Commerce’s ability to protect its interest.  Columbia Gas Transmission Corporation v. Diamond Fuel Company, 346 A.2d 788 (Pa. 1975).

	In Mechanicsburg Area School District v. Kline, 494 Pa. 476, 431 A.2d 953 (1981), the Pennsylvania Supreme Court ruled that “a party is indispensable where his [her] rights are so connected with the claims of the litigants that no decree can be made between them without impairing such rights.”  The Court further stated that determination of an indispensable party question involves at least these considerations:

	1.	Do absent parties have a right or interest related to the claim?
	2.	If so, what is the nature of that right or interest?
	3.	Is that right or interest essential to the merits of the issues?
	4.	Can justice be afforded without violating due process rights of absent parties?

	A decision based upon the complaint in the instant case involves a determination of whether the account was properly billed and information to resolve that dispute may be partially within the control of Commerce Energy, Inc. as the EGS.  Although PECO was the billing entity, a dispute involving the accuracy of a billing charge may involve knowledge only Commerce has.  Commerce has a right or interest in the amount owed to it from Complainant and it appears its due process rights may not be protected if Commerce is not made an indispensable party to the above-captioned action.

	Further, it appears Commerce’s rights and interests are essential to the merits of the issue in this case.  The complaint relates to charges for electric supply services provided to Complainant by Commerce.  The relief sought by Complainant necessarily involves Commerce, and therefore Commerce’s interests are essential to the merits of the case.  

		Accordingly, PECO’s Motion to Join with respect to Commerce shall be granted.  I will add Commerce to the service list and direct all parties to also serve Commerce with future filings in this matter.  Additionally, PECO will be directed to serve Commerce with all pleadings filed to date and to provide the Commission with a Certificate of Service.  Therefore, the record will be amended by adding Commerce as an additional Respondent.

	An Interim Order Setting Resolution Conference was issued on May 4, 2011, directing the parties to hold a settlement conference no later than June 13, 2011. The parties are reminded that they are directed to hold a settlement conference no later than June 13, 2011, unless they seek and are granted an extension of the deadline from Mediator Cynthia Lehman.

		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion to Join Indispensable Party filed by PECO Energy Company in this matter is granted.

		2.	That Commerce Energy, Inc. is hereby joined as an additional Respondent to this proceeding and shall be included in service lists and the caption of this proceeding.

		3.	That the parties serve Commerce Energy, Inc. with all future filings in this matter.

		4.	That PECO Energy Company is directed to serve a copy of the Complaint and all pleadings to date upon Commerce Energy, Inc. and file a Certificate of Service with the Pennsylvania Public Utility Commission, with copies of the Certificate of Service provided to the presiding officer and all parties, within ten (10) days of the date of entry of this Order.

		5.	That Commerce Energy, Inc. file a Notice of Appearance, with copies provided to the presiding officer and all parties, within ten (10) days of the date of entry of this Order.

		


Date:         June 9, 2011				___________________________________
							Elizabeth H. Barnes
							Administrative Law Judge
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