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INITIAL DECISION

Before

Eranda Vero

Administrative Law Judge

HISTORY OF THE PROCEEDING

On May 12, 2010, Phil Pulley, Director of Operations for York Road Realty Company (York Road or Complainant) filed a formal Complaint (Complaint) on York Road’s behalf against PECO Energy Company (PECO Energy Company or Respondent) with the Pennsylvania Public Utility Commission (Commission), alleging its inability to pay a security deposit in the amount of $27,340.00 imposed by Respondent on its account.  As relief, Complainant essentially requests that the Respondent waive the security deposit.

On June 3, 2010, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.  In its Answer, PECO denies that there are incorrect charges on Complainants bill and states that the security deposit it requested from York Road is proper.  Respondent further alleges that Complainant is a commercial customer with a history of late and missed payments, and that given its payment history Complainant is properly subjected to late payment fees and a security deposit.  Also, in its New Matter, PECO states that on June 30, 2008, Complainant filed a formal complaint at Docket Number C-2008-2051797 (2008 Complaint), acknowledging that although late payments were made, it should still not be charged a deposit.  See New Matter ¶ 1.  According to PECO, on August 29, 2008, Respondent settled the 2008 Complaint by waiving the security deposit, but with the warning that if payments continue to be late, PECO might assess a deposit in the future.  See New Matter ¶ 2.  On December 25, 2008 Complainant filed a second formal complaint at Docket Number C-2009-2082365 (2009 Complaint) again acknowledging that late payments were made, and again requesting that the deposits be waived.  See New Matter ¶ 4.  On May 5, 2009, PECO reached a settlement agreement with the Complainant and agreed to cancel the deposit.  See New Matter ¶ 5.  In view of Complainant’s history, PECO maintains that no waiver is warranted.  See New Matter ¶ 6.  

Finally, in its Answer, PECO reminds Complainant that, as a commercial customer
, it is required to be represented by counsel in adversarial proceedings before the Commission and that proceedings become adversarial at the time when Respondent files an Answer.  Answer FN 1.

As of the day of this Initial Decision, no attorney licensed to practice law within the Commonwealth has entered an appearance on behalf of the Complainant.  Neither has Complainant filed a response to PECO’s New Matter pursuant to 52 Pa. Code § 5.63(a).

On July 13, 2010, Respondent filed a Motion for Judgment on the Pleadings accompanied by the appropriate Notice to Plead.  PECO’s Motion seeks the dismissal of the Complaint because Complainant fails to allege any violation of a statute, regulation or Commission order committed by the Respondent.

As of the date of this decision, Complainant has not filed a response to PECO’s Motion for Judgment on the Pleadings.  See 52 Pa. Code § 5.102 (b).

By Hearing Notice dated April 4, 2011, the matter was assigned to the undersigned Administrative Law Judge.

Since the time for filing an answer to New Matter has run without the Complainant filing, the facts in Respondent’s New Matter may be deemed admitted, 52 Pa. Code § 5.63(b), and Respondent’s Motion for Judgment on the Pleadings is now ready for ruling.  

FINDINGS OF FACT
1.
Complainant is York Road Realty Company, who is a commercial electric service customer of Respondent.
2.
Respondent is PECO Energy Company.

3.
On June 30, 2008, Complainant filed a formal complaint at Docket Number C-2008-2051797 (2008 Complaint), alleging that although late payments were made, it should still not be charged a deposit.  New Matter ¶ 1.  

4.
On August 29, 2008, Respondent settled the 2008 Complaint by waiving the security deposit in the amount of $16,778.43, but with the warning that if payments continued to be late, PECO might assess a deposit in the future.  New Matter ¶ 2.  

5.
On December 25, 2008, Complainant filed a second formal complaint at Docket Number C-2009-2082365 (2009 Complaint) again acknowledging that late payments were made, and again requesting that the deposits be waived.  See New Matter ¶ 4. 

6.
On May 5, 2009, PECO and York Road reached a settlement agreement on the 2009 Complaint and agreed to cancel the security deposit in the amount of $24,981.36.  Respondent warned Complainant again that if payments continued to be late, PECO might assess a deposit in the future.  See New Matter ¶ 5 and PECO Exhibit 6.
7.
On May 12, 2010, Phil Pulley, in his capacity as Director of Operations for Complaint filed a formal Complaint against PECO on behalf of York Road Realty Company  The Complaint objects to the imposition of a security deposit on Complainant’s account by Respondent. 

8.
As relief, Complainant requests that the security deposit be waived.

9.
On June 3, 2010, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.   

10.
Complainant did not file a response to PECO’s New Matter. 

11.
Complainant is a commercial customer with a history of late payments.  New Matter ¶ 6.

12.
On July 13, 2010, Respondent filed a Motion for Judgment on the Pleadings accompanied by the appropriate Notice to Plead.  PECO’s Motion seeks the dismissal of the Complaint has not alleged a violation of a statute, regulation, Commission order or PECO’s Tariff on the part of the Respondent.  Motion for Judgment on the Pleadings ¶¶ 5, 7.

13.
Complainant did not file a response to PECO’s Motion for Judgment on the Pleadings.  

DISCUSSION

The Commission allows the filing of Motions for Judgment on the Pleadings.  52 Pa. § 5.102.  According to Chapter 5, section 5.102(d)(1) of the Commission’s Rules of Administrative Practice and Procedure, the standards for granting a Motion for Judgment on the Pleadings are:

(d)
Decisions on motions.

(1)
Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa. Code § 5.102(d)(1).  


The York Road Complaint in its entirety consists of few statements.  First, after checking the box next to “Other” in paragraph 4(A) of the Complaint, York Road attaches the following statement to its Complaint.

I have a complaint to place against PECO.  PECO is currently demanding a $27,340.00 deposit for our account.  Given the current high rates it is very difficult being a business owner and keeping up with the extremely high costs of electric.  Our account is currently on a payment plan, PECO demands this large deposit, which we can not afford to pay.  It is difficult enough to keep up with the monthly costs, let alone try to come up with an additional amount of money for a deposit.  We don’t have any extra funds.  If we did then we would never have a late payment.  Also, please note that this is a seasonal facility.

Complaint Attachment.

Next, paragraph 5 of the Complaint reads:

No security deposit. Yes, we have been late, but all payments have been made and are up to date, while we were sometimes late the bills have always been paid in full including late charges and interest.

Complaint ¶ 5.

In its Motion, PECO argues that the Complaint must be dismissed because Complainant fails to allege any violation of statute, regulation, Commission order or PECO’s Tariff committed by the Respondent.  

Upon review of the Complaint, I note that York Road does not dispute PECO’s calculations of the deposit amount.  Instead, after admitting to having submitted late payments for electric service, Complainant objects to the imposition of the security deposit, ultimately requesting the waiver of the security deposit in its entirety.

Commission statutes and regulations permit a public utility company to require deposits to secure future payments of rates.  Regarding security deposits, Section 1305 of the Pennsylvania Public Utility Code, reads:


No public utility shall require the payment of rates in advance, or the making of minimum payments, ready to serve charges, or deposits to secure future payments of rates, except as the commission, by regulation or order, may permit. Any deposit made by any domestic consumer, under the provisions of this section or under any repealed statute supplied by this part, shall be returned with any interest due thereon to the consumer making such deposit when he shall have paid undisputed bills for service over a period of 12 consecutive months.

66 Pa. C.S. §1305 (emphasis added).

Pursuant to 52 Pa. Code § 53.82, 

§ 53.82. Deposits 
Public utilities, and municipalities or their agencies furnishing public utility service beyond their corporate limits, may require deposits to secure future payments of rates, subject to the following:
(1)
Deposits may be required from customers taking service for a period of less than 30 days, in an amount equal to the estimated gross bill for such temporary period. Deposits may be required from all other customers, except that in no instance may deposits be required in excess of the estimated gross bill for any single billing period plus one month, the maximum period not to exceed four months, with a minimum of $ 5.00.
(2)
Deposits secured from a domestic customer or residential subscriber shall be returned to the depositor when he pays undisputed bills for service over a period of 12 consecutive months. Any such customer, having secured the return of a deposit, shall not be required to make a new deposit, unless the service has been discontinued, or the credit standing of the customer has been impaired through failure to comply with tariff provisions.
(3)
The payment of any undisputed bill, within the meaning of the Public Utility Law (66 P. S. § 1101 et seq.), shall be payment of the bill with or without discount or penalty, within 30 days following the period for which the bill was rendered or payment within 30 days following presentation of the bill, or the payment of any contested bill, payment of which is withheld beyond such period and the dispute is terminated substantially in favor of the customer and payment made by the customer within ten days thereafter.
(4)
All tariffs shall provide for interest on deposits at the rate of 6.0% annually without deduction for any taxes on such deposits.

(Emphasis added).

Furthermore, public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm'n, 663 A.2d 281 (Pa. Cmwlth. 1995).  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. § 1303.  PECO’s Tariff specifically provides for the imposition of deposits to current customers with bad credit as guarantee of future payments.  See Answer and New Matter Exhibit 2 – Supplement No. 65 to PECO Tariff Electric Pa. P.U.C. No. 3, Rules 5.3 and 5.4.

A formal complaint must set forth “the act or thing done or omitted to be done” by a public utility “in violation, or claimed violation, of any law which the commission has jurisdiction to administer or any regulation or order of the commission.”  66 Pa. C.S. § 701.  As mentioned above, York Road admits in its Complaint to having made late payments to PECO and does not dispute PECO’s calculations of the security deposit.  I conclude that its Complaint fails to set forth the act or thing done or omitted to be done by Respondent in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or any regulation or order of the Commission.  
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S.A. § 703(b); 52 Pa. Code § 5.21(d). The Complaint states no claims for which the Commission can grant a relief.  The pleadings filed in this case show that there is no genuine issue as to a material fact and that PECO as the moving party is entitled to a judgment as a matter of law.  A hearing in this case is not necessary or in the public interest.
For the reasons stated above, PECO’s Motion for Judgment on the Pleadings will be granted and the Complaint of York Road Realty Company will be dismissed in its entirety with prejudice.  
The hearing initially scheduled for this matter for Wednesday, May 18, 2011, will be cancelled.

Before concluding, I note that the formal Complaints filed at Docket Nos. C-2008-2051797, C-2009-2082365, as well as the present Complaint, Docket No. C-2010-2176164, are identical.
  The three formal Complaints were filed on August 29, 2008, December 25, 2008, and May 12, 2010, respectively, for the sole purpose of avoiding payment of security deposits properly requested by PECO Energy Company for late or missed payments.  Any similar filings in the future on the part of the Complainant will constitute abuse of the Commission proceedings.  Accordingly, I will direct the Bureau of Consumer Services and the Secretary not to accept any future informal or formal complaints on behalf of York Road Realty Company requesting the waiver of properly imposed security deposits by PECO Energy Company.
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.

2.
A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).
3.
Commission statutes and regulations permit a public utility company to require deposits to secure future payments of rates.  66 Pa. C.S. § 1305; 52 Pa. Code § 53.82.

4.
Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm'n, 663 A.2d 281 (Pa. Cmwlth. 1995).

5.
A formal complaint must set forth “the act or thing done or omitted to be done” by a public utility “in violation, or claimed violation, of any law which the commission has jurisdiction to administer or any regulation or order of the commission.”  66 Pa. C.S. § 701. 

6.
The Commission may dismiss a complaint without a hearing if a hearing in this matter is not necessary or in the public interest.  
ORDER



THEREFORE,



IT IS ORDERED: 

1.
That the Motion for Judgment on the Pleadings filed by PECO Energy Company seeking dismissal of the Complaint filed by York Road Realty Company at Docket No. C-2010-2176164 is granted.

2.
That the Formal Complaint filed by York Road Realty Company at Docket No. C-2010-2176164 is dismissed.  

3.
That the hearing scheduled for this matter on Wednesday, May 18, 2011, is cancelled.

4.
That the record at Docket No. C-2010-2176164 is marked closed.
5.
That York Road Realty Company shall be precluded from filing further complaints against PECO Energy Company, whether of a formal or informal nature, requesting the waiver of security deposits resulting from missed or late payments.

Date: May 6, 2011

















Eranda Vero








Administrative Law Judge
	�	In the present Complaint, Complainant’s name is listed as “York Road Realty Co, L.P. Ice Skating Rink.”  Complaint ¶ 1.


	�	They have all been signed by Mr. Pulley in his capacity as Director of Operations for Complainant.  
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