BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



J3 Energy Group, Inc. 		 		:
							:
	v.						:	C-2011-2219920
							:
West Penn Power Company				:



ORDER GRANTING THE MOTION TO COMPEL FILED BY THE J3 ENERGY GROUP, INC. AGAINST THE WEST PENN POWER COMPANY


		On January 10, 2011, J3 Energy Group, Inc. (J3) filed a formal complaint at Docket No. C-2011-2119920 relating to a Request for Proposals (RFP) for solar photovoltaic alternate energy credits conducted by West Penn Power Company d/b/a Allegheny Power (West Penn).  J3 avers it submitted a proposal to supply solar photovoltaic alternate energy credits (SPAECs) in response to a competitive RFP issued by Allegheny Power.  None of J3’s bids were selected.  Complainant avers West Penn’s evaluation of its bids was erroneous and not consistent with the RFP reviewed by the Commission as part of West Penn’s modified Retail Electric Default Service Program and Competitive Procurement Plan for Service and therefore violates the intent of the Commission’s September 2, 2010 Opinion and Order.  Further, J3 claims that West Penn’s actions violate the competitive procurement standards for alternate energy credits established by 52 Pa. Code § 75.67(b) and (c) and 52 Pa. Code § 54.186. 

		J3 requests the Commission: 1) Direct Allegheny Power to re-evaluate J3’s four bids as the individual offers that were proposed, and 2) submit a report to the Commission with the results.  J3 contends that if based upon the re-evaluation, J3 should have been selected for one or more tranche, J3 requests that the Commission revoke its approval of the RFP results until such time as AP commits to award J3 the appropriate tranche(s).

		West Penn filed an answer to the complaint on February 2, 2011.  West Penn denies an error occurred in West Penn’s evaluation of J3’s SPAEC bid proposal.  Contrarily, West Penn avers it followed its default service procurement process for SPAECs as approved by the Commission by Order entered September 8, 2010, at Docket No. P-00072342.  West Penn further answered that its competitive bid solicitation was also conducted pursuant to 52 Pa. Code §52.186, in that Commission representative Paul Diskin, Energy Manager of the Commission’s bureau of Fixed Utility Services monitored the bid process and Boston Pacific Company was an independent third party evaluator.  A Secretarial Letter dated December 10, 2010, at Docket No. P-00072342 states that the Commission approved the bid results of West Penn’s competitive procurement of SPAECs.   The Commission stated, “Further investigation does not appear to be warranted at this time, since this procurement appears to have been in accordance with the RFP process and rules.”

	 	On February 12, 2011, J3 served its first set of interrogatories and first request for documents upon West Penn.

		Discovery disputes have arisen, and West Penn served its objections to two of J3’s interrogatories and one document requests on February 24, 2011.  On March 4, 2011, J3 filed a Motion to Compel discovery.  West Penn filed an Answer to the Motion to Compel Discovery on March 14, 2011.  This issue is ripe for a decision.

DISCUSSION

		The standard for permissible discovery is in the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.

 (a)  Applicability. This subchapter applies to a proceeding in which: 
   (1)  A complaint, protest or other adverse pleading has been filed. 
* * *
 (b)  Discretion. The presiding officer may vary provisions of this subchapter as justice requires. 
 (c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
* * *
52 Pa. Code § 5.321(a)-(c).  

		The material sought to be discovered need not be admissible.  Rather, it must be reasonably expected to lead to the discovery of admissible evidence.  The limitations are broad:

[bookmark: 5.361.]§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
* * *
52 Pa. Code § 5.361.

		West Penn objected to Interrogatory 3 and 4, which is a follow-up question and Document Request 5.  The objected to discovery requests are:

Interrogatory 3.  Please state whether Respondent or Boston Pacific communicated with any bidder after submission of Part 2 proposals for the purpose of clarifying and/or confirming any aspect of a bidder’s Part 2 proposal.
Interrogatory 4.  If the answer to Interrogatory Number 3 is in the affirmative, please explain the nature of the communication in full including: (1) who initiated the communication, (2) the date of the communication, (3) whether the communication was oral or written, (4) to whom was the communication directed, (5) what was the clarification or confirmation requested, and (6) what was the response to the requested clarification or confirmation.
Document Request 5.  All Part 2 proposals submitted by bidders in response to the RFP. 

Primarily, West Penn cites to the language of the RFP, Sections 10.6 and 10.7 which provide as follows:

10.6	The Company and the IPM will consider all data and information provided by Bidders in response to the RFP to be confidential and will attempt to limit their disclosure to the public in accordance with the provisions of this Article.  The Company will also take reasonable action to ensure that their employees, representatives and agents authorized to consider and evaluate all Proposals protect the confidentiality of such data and information.  The Evaluation Team will be provided access to the Bidder’s Proposals on a need-to-know basis.

10.7	However, absolute protection from public disclosure of the Bidder’s data and information filed in response to the RFP cannot be provided and is not intended.  For example, the Company will provide access to the Bidder’s data and information to selected personnel/staff from the PaPUC in order to allow the PaPUC to accept or reject the RFP results.  Moreover, the Company expects to publicly release the total number of Proposals received in response to this RFP, the amount of Tranches awarded and the average price per SPAEC for results accepted by the PaPUC.  By submitting a Proposal in response to the RFP, a Bidder acknowledges and agrees to the confidentiality provisions set forth herein, as well as any limitations thereto.

 
		The primary issue is whether the information sought is of a “privileged” nature within the meaning of Sections 5.321 and 5.361 of the Commission’s Regulations, 52 Pa.Code.  Also at issue is whether the information sought is relevant to the subject matter of the claim.  Upon reviewing the interrogatories, I find the responses to the interrogatory and document request is relevant to the subject matter of J3’s claim.  I am persuaded by J3’s claim that little has been disclosed about the evaluation West Penn made and the information is relevant to: 1) recreate the bid evaluation matrix and evaluate if an error was made; and 2) determine if the bid evaluation process was influenced by any communications between bidders and West Penn and/or the Independent Procurement Manager after receipt of Part 2 proposals.  However, since the general release of the information may negatively affect the future competitive bidding process, West Penn’s response shall be subject to a protective order, and J3 shall not disseminate the information it receives from West Penn to the public.  
		Generally, the Commission allows a party which may be adversely affected to draft the language of the protective order.  Accordingly, I will give West Penn 7 business days to draft a proposed protective order for my signature.  If West Penn does not submit a draft order, I will sua sponte create a protective order.  Once the protective order is entered, West Penn is directed to produce the information and documents requested by J3 within 20 days from the date of entry of the protective order.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That J3 Energy Group, Inc.’s Motion to Compel Answers to Interrogatories and Dismiss Objections of West Penn Power Company d/b/a Allegheny Power is granted consistent with the discussion in this Order.

		2.	That West Penn Power Company d/b/a Allegheny Power is directed to submit a draft protective order regarding the subject matter requested by J3 Energy Group in Interrogatories 3 and 4 as well as Document Request 5 within 7 business days from the date of entry of this order.

		3.	That West Penn Power Company d/b/a Allegheny Power shall provide full and complete responses to J3 Energy Group, Inc.’s Interrogatories 3 and 4 as well as Document Request 5 within 20 days from the date of entry of a protective order in this case unless the parties agree upon a different due date. 


Dated:  June 13, 2011				___________________________________
						Elizabeth H. Barnes
						Administrative Law Judge
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