BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Modern Motor Coaches, Inc.,

:

d/b/a Modern Piano Moving, for the right to

:

A-2010-2155021

transport, by motor vehicle, household goods
:

in use, limited to pianos and organs, between
:

points in Pennsylvania



:

INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING


On January 25, 2010, Modern Motor Coaches, Inc. d/b/a Modern Piano Moving (Applicant) filed its Application for the right to begin to transport, as a common carrier, household goods in use, limited to pianos and organs, between points in Pennsylvania.  Notice of the Application was published on February 13, 2010, at 40 Pa. B. 952, and a protest deadline of March 1, 2010, was set.



On February 19, 2010, a protest was filed by Kennedy Transfer, Inc. (Kennedy), signed by its owner. 



On February 26, 2010, protests were filed by South Hills Movers, Inc., Starck Van Lines, Inc., Lytle’s Transfer & Storage, Inc., and Weleski Transfer, Inc., all by William A. Gray, Esq. (“Gray Protests”), with the protestants’ authority attached.



On March 1, 2010, protests were filed by Fiamingo Moving and Storage, Inc. with its own authority duly attached; and by Adam Meyer, Inc., Clemmer Moving & Storage, Inc., Fischer-Hughes Transport, Inc., Fischer-Hughes of Allentown, Inc., Frick Transfer, Inc., Glose Moving & Storage Inc., Glose Moving & Storage Inc. d/b/a O’Brien’s Moving & Storage, Inc., Charles Groff & Sons Inc., Keller Moving & Storage, Inc., Reads Van Service, Inc., Shelly Moving & Storage, Inc., and Jack Treier, Inc., all by William H.R. Casey, Esq. (“Casey Protests”), with the protestants’ authority attached.  



On April 4, 2011, a Hearing Notice was issued which set the evidentiary hearing for May 12, 2011 and assigned the matter to me.  On April 6, 2011, I issued a prehearing order which set forth some of the requirements for a formal hearing before the Commission, including the requirement that corporations in a contested proceeding must be represented by an attorney licensed to practice law in the Commonwealth of Pennsylvania.



On May 3, 2011, Diane B. Carvell, Esq., entered her appearance on behalf of the Applicant.  



By letter dated May 10, 2011, attorney William A. Gray, Esq., informed the Commission that the protests of his clients were withdrawn.  By letter dated May 11, 2011, attorney William H.R. Casey, Esq., informed the Commission that he would not be attending the hearing on behalf of his clients.



On May 12, 2011, the hearing commenced as scheduled.  Only the Applicant was present in the hearing room at 10:00 am, the designated start time.  The hearing was delayed for fifteen minutes to permit any protestant additional time to find the hearing room.  At 10:15 am., the hearing was again commenced, and only the Applicant was present.  A transcript of seven pages resulted, and the record closed at the close of the hearing.



The Casey Protests and Kennedy protest are dismissed for failure to prosecute and in accordance with the provisions of 52 Pa.Code § 3.381(c)(1)(iii)(A), the unprotested Application is referred for disposition to the Commission’s Bureau of Transportation & Safety.

FINDINGS OF FACT



1.
On January 25, 2010, Modern Motor Coaches, Inc. d/b/a Modern Piano Moving (Applicant) filed its Application for the right to begin to transport, as a common carrier, household goods in use, limited to pianos and organs, between points in Pennsylvania.  



2.
Notice of the Application was published on February 13, 2010, at 40 Pa. B. 952, and a protest deadline of March 1, 2010, was set.



3.
On February 19, 2010, a protest was filed by Kennedy Transfer, Inc., signed by its owner. 



4.
On February 26, 2010, protests were filed by South Hills Movers, Inc., Starck Van Lines, Inc., Lytle’s Transfer & Storage, Inc., and Weleski Transfer, Inc., all by William A. Gray, Esq., with the protestants’ authority attached.



5.
On March 1, 2010, protests were filed by Fiamingo Moving and Storage, Inc. with its own authority duly attached; and by Adam Meyer, Inc., Clemmer Moving & Storage, Inc., Fischer-Hughes Transport, Inc., Fischer-Hughes of Allentown, Inc., Frick Transfer, Inc., Glose Moving & Storage Inc., Glose Moving & Storage Inc. d/b/a O’Brien’s Moving & Storage, Inc., Charles Groff & Sons Inc., Keller Moving & Storage, Inc., Reads Van Service, Inc., Shelly Moving & Storage, Inc., and Jack Treier, Inc., all by William H.R. Casey, Esq., with the protestants’ authority attached.  



6.
On April 4, 2011, a Hearing Notice was issued which set the evidentiary hearing for May 12, 2011 and assigned the matter to me.  


7.
On April 6, 2011, I issued a prehearing order which set forth some of the requirements for a formal hearing before the Commission, including the requirement that corporations in a contested proceeding must be represented by an attorney licensed to practice law in the Commonwealth of Pennsylvania.



8.
On May 3, 2011, Diane B. Carvell, Esq., entered her appearance on behalf of the Applicant.  



9.
By letter dated May 10, 2011, attorney William A. Gray, Esq., informed the Commission that the protests of his clients were withdrawn.  


10.
By letter dated May 11, 2011, attorney William H.R. Casey, Esq., informed the presiding officer that he would not be attending the hearing on behalf of his clients.



11.
On May 12, 2011, the hearing commenced as scheduled.  Only the Applicant was present in the hearing room at 10:00 am, the designated start time.  


12.
The hearing was delayed for fifteen minutes to permit any protestant additional time to find the hearing room.  At 10:15 am., the hearing was again commenced, and only the Applicant was present.  



13.
No hearing notice was returned as undeliverable.



14.
No prehearing order was returned as undeliverable.

DISCUSSION



The protests filed by attorney William A. Gray were properly withdrawn and are not the subject of this Initial Decision.  Remaining are the single protest of Kennedy Transfer, Inc., and the group of protests filed by William H.R. Casey, Esq.


On May 11, 2011, via fax, William H.R. Casey, Esq., sent a letter which stated:

This will advise you that after consultation with a majority of my clients, I will not be attending the hearing on May 12, 2011, in Harrisburg before your Honor.

By copy of this letter, I am advising Applicant’s attorney of this decision.



The letter was served on counsel for the Applicant but was not filed.
  The letter itself is problematic because it indicated that counsel for thirteen protestants would not be attending the evidentiary hearing but it did not withdraw the protests.  Without a withdrawal, the possibility remained that any or all of the protestants might appear at the hearing, perhaps with another attorney, and therefore, the hearing could not be canceled.  


Similarly, the protest of Kennedy had not been withdrawn, and there remained the possibility that Kennedy could appear at the hearing with an attorney to prosecute its protest, thereby thwarting the Applicant’s ability to proceed without litigation.  



Only the Applicant appeared at the hearing.  



Although responsibility for proving entitlement to a certificate of public convenience belongs to the applicant, the burden of establishing a legitimate protest belongs to the protestant.  

The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.

52 Pa. Code  § 41.14(c). 



The party seeking affirmative relief from the Commission bears the burden of proof, 66 Pa. C.S. § 332(a), which must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



The Commission is required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard. Schneider v. Pa. Publ. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth.1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994).  



The April 4, 2011, Telephone Hearing Notice and April 6, 2011, Prehearing Order were sent to the addresses provided by the protestants.  None was returned as undeliverable.  Therefore, protestants are deemed to have received these documents and had sufficient notice of the date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, Opinion and Order entered October 25, 2003 at PUC Docket No. F-00161106.



In fact, it is not unusual for a holder of a certificate of public convenience in a motor carrier case to file a protest, which requires that the application be assigned to the Office of Administrative Law Judge instead of being processed routinely by the Commission’s Bureau of Transportation & Safety, and then to decide not to prosecute the protest.  In that situation, either withdrawal of the protest or filing a restrictive amendment will facilitate the process and reduce costs by not requiring a hearing.  However, there are those who file protests with no intent to prosecute them – simply to slow down the approval of the application. This is an abuse of process, and abusers are warned that a pattern of such behavior will result in sanctions.  


In this case, the Applicant, who is seeking intrastate authority to move pianos and organs, as the company does in and between the other 47 continental states, was forced to fly here from the home office in Missouri to attend a hearing when there were no active protests.  Applicant’s counsel stated on the record that she attempted to contact Kennedy Transfer, Inc., by leaving messages on voice mail and with an employee, in order to ascertain whether Kennedy would be amenable to settling his protest or whether he would be present at the hearing, and no one returned the calls. This behavior on the part of Kennedy Transfer, Inc., which forced the unnecessary expenditure of time and money, as well as the delay in the grant of the certificate of public convenience for a business seeking proper authority to do business in Pennsylvania, is reprehensible and irresponsible. This protest is dismissed with prejudice.



The Casey protests are similarly dismissed with prejudice for failure to prosecute.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.



2.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994).  



3.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



4.
Due process is provided when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Publ. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. 1984).



5.
The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.

52 Pa. Code  § 41.14(c). 



6.
The party seeking affirmative relief from the Commission bears the burden of proof, 66 Pa. C.S. § 332(a), which must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



7.
By their unexcused failure to appear, protestants have failed to carry their burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:


1.
That the protests filed by Fiamingo Moving and Storage, Inc., Adam Meyer, Inc., Clemmer Moving & Storage, Inc., Fischer-Hughes Transport, Inc., Fischer-Hughes of Allentown, Inc., Frick Transfer, Inc., Glose Moving & Storage Inc., Glose Moving & Storage Inc. d/b/a O’Brien’s Moving & Storage, Inc., Charles Groff & Sons Inc., Keller Moving & Storage, Inc., Reads Van Service, Inc., Shelly Moving & Storage, Inc., and Jack Treier, Inc. are dismissed with prejudice.


2.
That the protest filed by Kennedy Transfer, Inc., is dismissed with prejudice.

Dated:
May 19, 2011




___________________________________








Susan D. Colwell








Administrative Law Judge

� A copy of the letter was sent to the Commission’s Secretary with a memo asking that it be placed in the official file on May 19, 2011.
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