BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Thomas Crock
:



:


v.
:
C-2010-2181977


:

Duquesne Light Company
:

INITIAL DECISION

Before

Kandace F. Melillo
Administrative Law Judge
HISTORY OF THE PROCEEDING

On June 11, 2010, Thomas Crock (Complainant or Mr. Crock) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (DLC, the Company or Respondent).  The Complaint alleged that DLC had failed to provide the required notice of service termination and had not properly reflected a $300 payment from Dollar Energy.  The Complaint requested that the scheduled termination be cancelled and that DLC be assessed a $100 civil penalty, to be applied to Mr. Crock’s outstanding balance.

On or about July 6, 2010, DLC filed an Answer which denied that the Company had failed to follow the service termination notice procedures or had otherwise provided inadequate service.  It attached a copy of the Bureau of Consumer Services (BCS) informal decision, which had found in favor of DLC and had noted that the Complainant’s service was not terminated.  DLC requested that the Complaint be dismissed.
On April 21, 2011, I was assigned by the Commission to conduct hearings and render a decision in this matter.

By a Telephone Hearing Notice dated April 21, 2011, the parties were notified that an Initial Telephonic Hearing in this case was scheduled for Friday, May 20, 2011, at 10:00 a.m.  The Telephone Hearing Notice indicated the telephone numbers at which the parties would be contacted for the hearing at the designated time, and indicated that telephone contact number changes must be provided to me at least seven (7) days prior to the hearing date.  The Telephone Hearing Notice also warned that a party could lose the case if that party did not take part in the scheduled hearing and present facts on the issues raised.  I received no notice of any change in the Complainant’s contact number.  
On April 21, 2011, the parties were sent a Prehearing Order which also provided notice of the day, date, and time of the scheduled hearing, and advised the parties that the case would be dismissed if the customer failed to be available for the hearing at the phone number listed on the Complaint.  
I received no indication that either the Telephone Hearing Notice or the Prehearing Order had been returned as undeliverable by the United States Postal Service.  
No requests for continuances were received and none were granted.  I received no notice that the Complaint had been withdrawn and no notice of a settlement in this matter. 
The Initial Telephonic Hearing convened as scheduled on Friday, May 20, 2011, at 10:00 a.m.  Krysia Kubiak, Esquire, and Jennifer L. Allison, Esquire, appeared on behalf of Respondent.  At this time, I attempted to contact the Complainant at the telephone contact number listed on the Telephone Hearing Notice, which was (412) 301-1878, and was immediately connected with voice mail.  The Complainant did not answer the call.  I left a voice mail message which identified myself and indicated the purpose of the call.  I also indicated that I would call again in ten (10) minutes and that if the Complainant was not available, the Complaint would be dismissed.  I waited ten (10) minutes and then redialed the Complainant’s telephone contact number.  Again, I was immediately connected to voice mail, and I then determined that the Complainant would not be appearing for the hearing. 
The hearing proceeded and it was noted that Complainant’s failure to appear was unexcused.  As DLC did not have the burden of proof, no witnesses were presented and no exhibits were admitted into the record.  DLC moved for dismissal of this case for failure of the Complainant to appear and prosecute the case.  That motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing, on May 20, 2011.
FINDINGS OF FACT
1.
On June 11, 2010, Thomas Crock, the Complainant, filed a Formal Complaint with the Commission which alleged that DLC had failed to provide the required notice of service termination and had not properly reflected a $300 payment from Dollar Energy.  Mr. Crock requested that the scheduled termination be cancelled and that DLC be assessed a $100 civil penalty, to be applied to his outstanding balance. 
2.
By Telephone Hearing Notice, dated April 21, 2011, and a Prehearing Order, dated April 21, 2011, Complainant was notified that an Initial Telephonic Hearing on the Complaint was scheduled for Friday, May 20, 2011, at 10:00 a.m.  These documents were mailed to Complainant at the address provided on the Complaint and none were returned to the Commission by the United States Postal Service as undeliverable.

3.
Complainant received notice of the May 20, 2011, hearing and chose not to attend.
4.
Complainant did not settle or withdraw the Complaint prior to the scheduled hearing or obtain a continuance.

5.
Attempts by the presiding officer to contact the Complainant for the hearing at the telephone contact number provided in the Formal Complaint were unsuccessful as the Complainant did not answer the call.

DISCUSSION
In his Formal Complaint, Thomas Crock alleged that DLC had acted unreasonably in failing to provide the required notice of service termination and in failing to properly credit his account.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  By failing to participate in the hearing, Complainant has clearly failed to meet this burden. 
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994).  Mere assertion that the document was not received, without corroboration, is insufficient to overcome the presumption of receipt.  Donegal Mutual Ins. Co. v. Insurance Dept., 719 A.2d 825 (1998); Geise v. Nationwide Life and Annuity Co., 939 A.2d 409 (2007).  The Telephone Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on the Complaint and these documents have not been returned to the Commission by the post office.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  By his unexcused failure to appear at a hearing of which he had notice, Mr. Crock waived the opportunity to participate in the hearing and his case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1406, 1501.



2.
The Complainant has the burden of proof and failed to carry that burden.  66 Pa. C.S. §332(a). 

3.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).

4.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994).  Mere assertion that the document was not received, without corroboration, is insufficient to overcome the presumption of receipt.  Donegal Mutual Ins. Co. v. Insurance Dept., 719 A.2d 825 (1998); Geise v. Nationwide Life and Annuity Co., 939 A.2d 409 (2007).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Motion of Duquesne Light Company to dismiss the Complaint of Thomas Crock at Docket No. C-2010-2181977 is granted.

2.
That the Formal Complaint filed by Thomas Crock at Docket No. C‑2010‑2181977 against Duquesne Light Company is dismissed with prejudice for failure to prosecute.

Dated:
May 20, 2011




___________________________







Kandace F. Melillo





Administrative Law Judge
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