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HISTORY OF THE PROCEEDING


On October 28, 2010, Maxine McClendon (Ms. McClendon or Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that PECO had agreed to remove transfer charges from her bill at a prior hearing and to break the remaining bill into payments over a five-year period.  Complainant charged that PECO had terminated service over a bill that she had already paid October 6, 2010, and that she was not behind on her current bills.  She stated that she now disputes the entire back bill amount, and requested that PECO make the necessary adjustments and payment arrangements.



On November 18, 2010, PECO filed Preliminary Objections averring that the Complaint is legally insufficient.  PECO averred Ms. McCledon’s claim regarding the accuracy of the billing be dismissed because it was already adjudicated in Maxine McClendon v. PECO Energy Company, at Docket No. C-2009-2095418 (Final Order noting that the Initial Decision of ALJ Charles E. Rainey, Jr., dated July 15, 2010, became final by operation of law, was entered September 9, 2010), and was barred by the doctrine of res judicata.  On November 29, 2010, Complainant filed a Response to PECO.



On December 2, 2010, the matter was assigned to Administrative Law Judge (ALJ) Susan D. Colwell by Motion Judge Assignment Notice.  On December 16, 2010, ALJ Colwell issued an Order granting in part, and denying in part PECO’s Preliminary Objections.  In particular, ALJ Colwell concluded that the arrearage amount was the subject of Ms. McClendon’s Complaint at Docket No. C-2009-2095418 and was already adjudicated with identical parties, a final judgment on the merits, and a full and fair opportunity for development of the issue.  However, ALJ Colwell found that the present Complaint raised a new quality of service issue with regard to Complainant’s allegation of improper termination of service in October of 2010.  After dismissing that portion of the Complaint dealing with the disputed arrearage amount, the Order set the matter for a hearing on the quality of service issue.
A Hearing Notice dated January 6, 2011, notified the parties that an initial hearing was scheduled for Monday, February 7, 2011, at 10:00 a.m.  

A Prehearing Order was issued on January 18, 2011, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  
The hearing convened as scheduled on February 7, 2011.  Maxine A. McClendon appeared pro se and testified on behalf of the Complaint.  She sponsored three (3) exhibits, which were admitted into the record.  Tishekia E. Williams, Esq., represented the Respondent, and presented the testimony of Renee Tarpley, a senior regulatory assessor for PECO.  Respondent also sponsored two (2) exhibits, all of which were admitted into the record.  During the hearing, Ms. McClendon raised for the first time the issue of LIHEAP Crisis Grants rejected by PECO and returned to the issuer.  Although this claim was not part of the Complaint, Respondent addressed Ms. McClendon’s new allegations in its Direct Testimony and Cross Examination.  
The hearing resulted in a transcript of 88 pages, and the record closed upon its receipt on February 15, 2011.
FINDINGS OF FACT

1.
Complainant is Maxine A. McClendon, who resides at 2424 N. Marshall Street, Philadelphia, PA 19133 (Service Address).

2.
Respondent is PECO Energy Company.  
(a) Termination of Service
3.
On or about September 10, 2010, Ms. McClendon’s account balance with PECO was $10,308.93.  Of that amount, the collection of approximately $9,765.03 was placed on hold by the Respondent due to a formal complaint pending before the Commission at Docket No. C-2009-2095418.  TR. 36.
4.
On September 10, 2010, PECO issued a ten-day termination notice to Complainant for nonpayment.  TR. 35, 38.  
5.
The ten-day termination notice informed Complainant that she needed to pay $142.66 by September 24, 2010, in order to avoid termination of service.  TR. 24, 36.
6.
On September 10, 2010, Respondent received a $142.66 payment from Complainant.  PECO Exhibit 1; TR. 24, 38.

7.
On September 14, 2010, PECO attempted the first 72-hour termination notice by telephone.  PECO Exhibit 2; TR. 36.
8.
On September 16, 2010, PECO issued the second 72-hour termination notice also by telephone.  PECO Exhibit 2; TR. 36.
9.
The purpose of the September 10, 14, and 16 notices was to inform Complainant that she needed to pay $142.66 in order to avoid termination of service.  PECO Exhibit 2; TR. 36.
10.
On September 16, 2010, Complainant called PECO to dispute the termination notice in view of her September 10, 2010 payment.  TR. 24-25; 38-39.

11.
PECO failed to end the termination process after Respondent received the $142.66 payment from Ms. McClendon.  TR. 37, 39-41.
12.
On September 20, 2010, PECO received a final order on Ms. McClendon’s Complaint at Docket No. C-2009-2095418.  TR. 37.
13.
As a result of the Final Order at Docket No. C-2009-2095418, the suspension on $9,765.03 was removed and the amount was eligible for collection activities and all other normal fees on the past-due amount.  Id.
14.
The total past due balance in Ms. McClendon’s account as of September 20, 2010, was $10,150.48, which included the now unsuspended $9,765.03 amount.  TR. 37.
15.
On October 6, 2010, Respondent terminated Complainant’s service for nonpayment.  TR. 27, 34.
16. 
PECO received a medical certificate from Complainant’s doctor on October 8, 2010.  TR. 40.
17.
On October 8, 2010, Respondent charged Complainant a $260.00 reconnection fee.  PECO Exhibit 1; TR. 34.
18.
Respondent reconnected Complainant’s service on October 9, 2010, at approximately one o’clock.  TR. 40.
19.
On January 31, 2011, Respondent removed the $260.00 reconnection fee from Complainant’s balance.  PECO Exhibit1; TR.34.
20.
Respondent has taken corrective actions to avoid similar occurrences in the future.  TR. 40-41.  
(b) LIHEAP
 Crisis Grants
21.
Pursuant to company policy, Respondent does not accept LIHEAP Crisis Grant payments to be applied against a customer’s balance, if that balance exceeds $5,000.00.  TR. 42-44.
22.
On April 27, 2010, a LIHEAP Crisis Grant payment of $168.00 was posted in Ms. McClendon’s account with PECO.  PECO Exhibit 1; TR. 46.

23.
Complainant’s balance on April 27, 2010, was approximately $10,028.40. PECO Exhibit 1.

24.
On May 26, 2010, PECO returned the $168.00 payment back to LIHEAP.  PECO Exhibit 1; TR. 46.
25.
On August 13, 2010, PECO informed Ms. McClendon that another LIHEAP Crisis Grant was submitted on Complainant’s behalf and that PECO had rejected the grant because the amount of the balance on Complainant’s account was larger than $5,000.00.  McClendon Exhibit B.
26.
On August 13, 2010, the balance in Complainant’s account with PECO was approximately $10,293.14.  PECO Exhibit 1.
DISCUSSION
In her Formal Complaint, Ms. McClendon averred that Respondent improperly terminated her electric service after she paid the amount required to avoid termination.  At the hearing, Complainant also alleged that Respondent improperly refused to apply LIHEAP Crisis Grants towards her balance.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

(a) Termination of Service

On September 10, 2010, PECO issued a ten-day termination notice to Complainant for nonpayment.  The ten-day termination notice informed Complainant that she needed to pay $142.66 by September 24, 2010, in order to avoid termination of service.  Also on September 10, 2010, Respondent received a $142.66 payment from Complainant.  On September 14, 2010, PECO made its first attempt to give Complainant a 72-hour termination notice by telephone.  On September 16, 2010, PECO made its second and successful attempt to issue the 72-hour termination notice, also by telephone.  All three notices informed Complainant that she needed to pay $142.66 in order to avoid termination of service.  On September 16, 2010, Complainant called PECO to dispute the termination notice in view of her September 10, 2010 payment.  

According to Respondent, when a customer calls disputing a termination notice, PECO’s practice is to:

find out exactly what the notice amount is for, the customer’s payment history, and see if any payments were made on the account and if the customer --- they would try to get financial information to see if the customer is eligible for any payment arrangements at all.  And if not, they would issue a utility report, giving the customer approximately maybe ten extra days for the payment to be made.  And then if the notice is satisfied and they still get a past-due amount, they should hold collections on the amount that was satisfied and start the [notice process] over again. 
TR. 39.

Respondent admitted that the system it has in place to ensure that termination of service procedures are halted once the required payment is made failed in Ms. McClendon’s case.  The review process, which Ms. Tarpley delineated in her testimony quoted above, must have not been concluded for several days after September 16, 2010, because on September 20, 2010, PECO received a Final Order on Ms. McClendon’s prior complaint at Docket No. C-2009-2095418.  As a result of the final order at Docket No. C-2009-2095418, the suspension on $9,765.03 was removed and the amount was eligible for collection activities and all other normal fees on the past-due amount.  The total past due balance in Ms. McClendon’s account as of September 20, 2010, was $10,150.48, which included the now unsuspended $9,765.03 amount.  According to Ms. Tarpley, “The system did not recognize that the acquired amount that was actually paid as well as the same time the suspended charges were released, that it recognized that the customer’s past-due amount was actually more that what the notice was issued for, so the process continued….”  TR. 37-38.  On October 6, 2010, Respondent terminated Complainant’s service for nonpayment.  After receiving a medical certificate from Complainant’s doctor, Respondent reconnected Complainant’s service on October 9, 2010, and charged Complainant a reconnection fee of $260.00.  
As admitted by Respondent, Ms. McClendon’s termination of electric service by PECO on October 6, 2010, was improper.  Complainant made the required payment of $142.66 in a timely fashion.  While the ten-day termination notice and the $142.66 payment crossed paths on September 10, 2010, the posted payment should have stopped any further termination procedures such as the 72-hour termination notices of September 14 and 16, 2010, and the actual termination of service on October 6, 2010.
Not only did PECO failed to stop the first cycle of the notice process upon the payment of $142.66, but it also failed to issue proper termination notice after the suspension on $9,765.03 was removed as a result of the Final Order at Docket No. C-2009-2095418.  The first termination notices remained in place despite the timely payment, thus creating a confusing situation for Complainant. 
A certificated public utility owes each customer adequate, efficient, safe and reasonable service:

§1501.
Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public...

66 Pa. C.S. §1501.

The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).  
Section 3301(a) and (b) of the Public Utility Code, 66 Pa. C.S. §3301(a) and (b), authorizes the Commission to impose a maximum civil penalty of $ 1,000.00 per day for violations of the statute, regulations and orders.  The Commission has adopted a policy statement setting forth the standards it will use in evaluating cases involving violations of the Public Utility Code.  

(c)
The factors and standards that will be considered by the Commission include the following: 
(1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 
(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 
(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 
(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 
(5) The number of customers affected and the duration of the violation. 
(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 
(7) Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 
(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 
(9) Past Commission decisions in similar situations. 
(10) Other relevant factors.
52 Pa. Code §69.1201.
Applying these standards to the present case reveals the following: (1) Despite the confusion that it might have caused the Complainant, the conduct at issue was not egregious.  In view of the timeline of events, I find that the termination of service on October 6, 2010, was mainly the result of technical error in PECO’s system and warrants a lower penalty; (2) The error resulted in Complainant being without electric service for three days.  In addition, the situation must have caused some confusion for Complainant, who believed that the payment required to avoid termination of service was made in a timely fashion; (3) As a technical error exacerbated by unusual circumstances, i.e. the removal of suspension on a prior balance close to the day of the payment of the $142.66, I find PECO’s conduct to be not intentional.  However, the failure of PECO’s termination process to recognize payments made even after 10 days (from September 10 to September 20, 2010) is disturbing; (4) PECO recognizes that the termination of Complainant’s electric service on October 6, 2010, was improper and has taken corrective actions to avoid similar occurrences in the future.  As of the day of the hearing, Respondent has a pending system ticket requesting program improvements so that its system recognizes all payments made within a designated period.  TR. 40.  Furthermore, PECO’s revenue management department was made aware of Ms. McClendon’s case in order to avoid future violations.  While I commend PECO’s efforts to address the problem at a system-wide level, I note that on a customer level, PECO took over two months to refund Complainant the $260.00 reconnection charge that resulted from the termination of services; (5) Respondent is not aware of other customers affected by the same technical error that resulted in Ms. McClendon’s termination of service.  TR. 41-42; (6) PECO does not have a history of noncompliance with Commission directives; (7) The fact that upon the filing of the present Complaint, PECO investigated the problem and voluntarily took corrective measures to address the problem warrants a lower penalty against Respondent; (8) In view of the above, I find that a civil penalty is warranted which will penalize Respondent for its actions, without hindering PECO’s ongoing efforts to improve its system; (9) The Commission has been consistent in using its authority of imposing civil penalties in cases of improper termination of service on the part of public utility companies, see Neil H. Stein v. PECO Energy Company, Docket No. Z-01182234, (Final Order entered July 19, 2005) (Commission ordered PECO to pay a civil penalty of $500.00 for failure to provide proper notice prior to termination of service); Hikmat & Hashem Omar v. PECO Energy Company, Docket No. C-20043483 (Final Order entered October 27, 2005) (Commission imposed a civil penalty of $1,000.00 against PECO for terminating service without prior notice or prior personal contact); and Charles Williams v. Duquesne Light Company, Docket No. C-20066228 (Final Order entered on January 17, 2007) (Commission imposed a civil penalty of $1,500.00 against Duquesne Light Company for improper termination of service); (10) The removal of suspension on the previous $9,765.03 balance as a result of the Final Order at Docket No. C-2009-2095418, so close to the payment of $142.66 mitigates PECO’s actions and is relevant in this case.


Therefore, I conclude that Complainant has carried her burden of proving that PECO improperly terminated her electric service and I am assessing a $500.00 civil penalty against PECO based on a finding of inadequate service.  This amount shall be paid to the Commonwealth as required by the Public Utility Code, 66 Pa. C.S. § 3301.

(b) LIHEAP Crisis Grants

During the hearing, Ms. McClendon disputed for the first time PECO’s rejection of LIHEAP Crisis Grants submitted on behalf of Complainant.  Although this claim was not part of the Complaint, Respondent addressed Ms. McClendon’s new allegations in its Direct Testimony and Cross Examination.  
On April 27, 2010, a LIHEAP Crisis Grant of $168.00 was posted in Ms. McClendon’s account with PECO.  Because Complainant’s balance on April 27, 2010, was approximately $10,028.40, PECO returned the $168.00 payment back to LIHEAP on May 26, 2010.  Another LIHEAP Crisis Grant was submitted on Complainant’s behalf in August of 2010, which was also rejected by PECO because the amount of the balance on Complainant’s account was larger than $5,000.00.  On August 13, 2010, the balance in Complainant’s account with PECO was approximately $10,293.14.  

The purpose of the LIHEAP Crisis Grant is to end a home heating emergency that a low income customer may be facing.
  Emergency situations include, inter alia, utility service termination or the imminent threat of having utility service terminated.  Pursuant to company policy, Respondent does not accept LIHEAP Crisis Grants to be applied against a customer’s balance with PECO, if that balance exceeds $5,000.00.  According to PECO, the reason behind this policy is the fact that, because of its limitations, a LIHEAP Crisis Grant will not be sufficient to relieve a customer whose balance exceeds $5,000.00 from her emergency “crisis” situation by eliminating that balance and stopping the termination of service procedures.
Upon review of the record, I find that Complainant failed to carry her burden of proof with regard to her claim that Respondent improperly rejected the LIHEAP Crisis Grants submitted on her behalf.
CONCLUSIONS OF LAW
1.
The Complainant has the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

2.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



3.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



4.
The Commission requires a utility to provide reasonable and reliable service.  66 Pa. C.S. § 1501. 



5.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995); 66 Pa. C.S. § 102 (definition of service).  



6.
PECO’s failure to halt termination of service procedures once Maxine A. McClendon made the payment required constitutes inadequate service within the meaning of the Public Utility Code.



7.
A $500.00 civil penalty is justified based on a finding of inadequate service.  52 Pa. Code § 69.1201.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Maxine A. McClendon against PECO Energy Company at Docket No. C-2010-2201045 is sustained insofar as PECO’s failure to recognize Ms. McClendon’s payment and subsequent termination of service constitutes inadequate service within the meaning of the Public Utility Code.



2.
That the Complaint filed by Maxine A. McClendon against PECO Energy Company at Docket No. C-2010-2207045 is denied insofar as it disputes PECO Energy Company’s refusal of the LIHEAP Crisis Grants submitted on Ms. McClendon’s behalf.



3.
That PECO Energy Company shall pay a civil penalty of $500.00 for providing inadequate service, by certified check or money order, within twenty (20) days after service of the Commission’s Order, forwarded and made payable to:

Pennsylvania Public Utility Commission

PO Box 3265

Harrisburg PA 17105-3265



4.
That the record may be marked closed upon receipt of the payment due under this Order by PECO Energy Company.

Dated:
 June 8, 2011




____________________________________








Eranda Vero







Administrative Law Judge
	�	On December 6, 2010, the Secretary returned Complainant’s Response to PECO’s Answer to the Complaint for an original signature.  Complainant returned a signed copy on December 13, 2010.  


	�	Low Income Home Energy Assistance Program.


	�	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or anything furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. §102.  


	�	http://www/nwls.org/LiheapFAQs.htm





16

