BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Theodore Mosier					:	
							:
	v.						:		C-2009-2148587
							:
UGI Utilities Inc.					:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On December 18, 2009, Theodore Mosier (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against UGI Utilities, Inc. (Respondent) alleging that there were improper charges billed to his account and requesting a “full audit” and “reasonable payment arrangement.”  On January 11, 2010, Respondent electronically filed an Answer denying the material allegations of the Complaint.  

By Hearing Notice dated July 1, 2010, the parties were notified that an Initial Telephonic Hearing in this case was scheduled for the morning of August 24, 2010.  A Prehearing Order was issued on August 10, 2010, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  Both parties appeared.  The Complainant submitted four (4) exhibits; all were entered into the record.  The Respondent submitted three (3) exhibits but failed to move them into the record.  The Administrative Law Judge requested that the Respondent provide telephone records, and conduct a high bill investigation.  Attorney Larry Crayne for the Respondent provided documentation on September 7, 2010.  

On December 21, 2010, a Continuing Telephonic Hearing Notice was mailed to both Parties scheduling a brief telephonic hearing to be held January 5, 2011, at 1:00 p.m.  The Respondent was available with a witness.  The Complainant did not appear.  Two calls were made to the telephone number provided; the calls were retrieved by an answering machine. Counsel for the Respondent moved for dismissal for failure to prosecute, however, this case is a bit different.  The Complainant fully participated in the earlier hearing.  I advised counsel for the Respondent that I would allow the Complainant until Monday, January 9, 2011, to provide me a valid reason for his failure to attend.  I did not receive such notice.  During the week of January 23 I received a message on my voice mail from the Complainant indicating that he had been out of town.  The Complainant did not telephone again to provide a more thorough explanation, nor did the Complainant provide a written note to this office to request a continuance nunc pro tunc[footnoteRef:1] nor any other written explanation for his failure to appear.  Therefore, this Complaint will be decided with the record created at the hearing held August 24, 2010.  The record closed on Monday, January 7, 2011, after the Complainant failed to call or write with a valid reason for his failure to appear and a request for a continuance nunc pro tunc.  The motion to dismiss is denied. [1:  In other words, now for then, or a belated request.] 


FINDINGS OF FACT

1. On December 18, 2009, Theodore Mosier (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against UGI Utilities, Inc. (Respondent) alleging that there were improper charges billed to his account and requesting a “full audit” and “reasonable payment arrangement.”  

2. By Telephone Hearing Notice dated December 21, 2010, Complainant was notified that a Continuing Telephonic Hearing on his Complaint was scheduled for January 5, 2011, at 1:00 p.m.  This document was mailed to Complainant at the address provided on his Complaint and was not returned to the Commission by the United States Postal Service.

3. Complainant failed to appear for the Second (Continued) Hearing.

4. Complainant did not settle or withdraw his Complaint prior to the scheduled hearing or obtain a continuance.

5. Complainant did not provide a written explanation nor request a continuance nunc pro tunc subsequent to the hearing.

6. The Respondent moved for dismissal based upon the Complainant’s failure to appear.

7. The record created at the first hearing is used as the basis for this decision.

8. Kelly Laver, the Complainant’s fiancée, testified on behalf of the Complainant; there was no objection to her testifying for him.  Tr. 4.

9. The residence involved in the complaint is 14 West Railroad Street, Plymouth, Pennsylvania 18651.  Tr. 7.

10. There was no electric service at 14 West Railroad until April 2007.  Tr. 7.

11. The Complainant believed his bills for electric service went from $14–$50 monthly to $400–$700 monthly. Tr. 7.

12. Due to illness, the Complainant was not at 14 West Railroad from May 2009–November 2009, and again January 2010–May 2010.  Tr. 8.

13. The Complainant believes the Respondent has entered numerous errors and discrepancies on his bill.  Tr. 9.

14. On May 1, 2010, all of the Complainant’s belongings were removed from 14 West Railroad due to his medical condition.  Tr. 9, 17.
15. The residence at 14 West Railroad was rented to a tenant as of May 18, 2010, who requested service be put into his name.  Tr. 10, 17.

16. During the Complainant’s illness he went on budget billing and notified the Respondent of his medical condition.  Tr. 11.

17. The Complainant defaulted on the budget billing agreement and was removed.  Tr. 12.

18. In December 2009, the Complainant requested that the Respondent provide an accurate accounting of his service bills; it was not provided.  Tr. 16.

19. In December 2009, the Complainant requested that the Respondent perform a high bill analysis or audit; one was never received.  Tr. 18, 37-38.

20. Rose Williams, Compliance Supervisor, testified on behalf of the Respondent.

21. The dates of LIHEAP notices to the Complainant and the dates the credits were applied to the account are slightly different.  Tr. 49-50.

22. The Complainant made seven (7) payments during 2009 and 2010.  Tr. 50.

23. Service was terminated on October 21, 2008, November 4, 2009, and July 7, 2010, for non-payment.  Tr. 50.

24. The Complainant made and defaulted on three (3) payment arrangements with the Respondent.  Tr. 52.

25. The Complainant alleged that there bill was confused with that of a James Malast; James Malast receives service from the Respondent at 14 East Railroad Street in Plymouth.  The bills are not confused. Tr. 54.

26. The Complainant’s tenant did not complete the application process and service remained in the Complainant’s name.  Tr. 55.

27. The Respondent had no record of a disconnect service request from the Complainant.  Tr. 54-55.

28. The Respondent had no record of bills being returned to them as undeliverable.  Tr. 55-56.

29. The Complainant’s bills reflect high usage during December, January, and February, which corresponds with colder days, hence greater usage.  Tr. 57.

DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).  Opinion testimony, uncorroborated, may be insufficient to meet the burden of proof.

		Finally, the offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.


High Bill and Discrepancies:

This is a high bill complaint.  The Complainant requests a payment arrangement, but the basis of the request is that the Complainant alleges inappropriate and high charges that the Complainant alleges are incorrect.  This is not a request for a payment arrangement based upon a change in family circumstances or change in income.  The payment arrangement requested appears to be based simply on the allegation that the amounts of the Complainants bill are wrong.

In a complaint for alleged overbilling, the legislature has placed the burden of proof upon the complainant.  66 Pa. C.S.A. § 332(a).  Under these requirements, a complainant may establish a prima facie case by showing that his/her power usage for the billing period in question was unchanged from earlier periods and that the bill for the same period was higher than previous bills.  The burden of going forward then shifts to the utility, which must rebut the complainant’s case with co-equal or stronger evidence.  Waldron v. Philadelphia Electric Company, 54 Pa. Pub. Util. Comm’n 98 (1980).  In Waldron, the Commission established a policy wherein a complainant establishes a prima facie case by showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and (3) the customer could not have used the amount of energy for which he or she is charged.  If the complainant is successful in establishing a prima facie case, then the burden of going forward to rebut the complainant’s allegation shifts to the utility.  The fact finder measures the weight of all of the evidence presented.  The burden of proof stays with the complainant, that is, a complainant remains obligated to prove his/her case after the utility presents its rebuttal evidence.  Milkie v. Pa. Pub. Util. Comm’n 768 A.2d 1217, 1220 (2001); Burleson v. Pa. Pub. Util. Comm’n, 501 Pa. 433, 461 A. 2d 1234 (1983).

The Complainant failed to make a prima facie case of overbilling.  The Complainant failed to corroborate any of the three criterions for showing overbilling (could not have used the electricity billed for, no change in inhabitants, no other anomalies).  In fact, the Respondent’s testimony explained away most of the discrepancies cited by the Complainant as errors.  All LIHEAP payments had been properly credited.  Seven (7) payments made by the Complainant were applied.  Dates that were allegedly wrong, were simply entered later by the Respondent because of mailing dates and processing.  Moreover, the Respondent’s witness testified that the Complainant had entered into and broken three (3) payment arrangements.  

I am relying on the Respondent’s testimony because I cannot use the Respondent’s exhibits submitted during the hearing; the Respondent failed to move them into evidence.  At the end of the hearing I requested additional information from the Respondent, which was provided.  However, to enter those additional exhibits in the record, the Complainant must be provided an opportunity to object.  A second hearing was scheduled – which the Complainant failed to appear for and sent no written and valid excuse for his failure to appear.  Therefore, the additional exhibits are not in the record and cannot be used.  

Nothing in the record indicates overbilling.  The months that had higher bills were winter months; a higher bill in the winter is common.  The request for a “reasonable payment arrangement” is unwarranted.  The dates and amounts of the few payments made, the LIHEAP credits applied and the monthly charges are accurate.  The Respondent has not violated any statute, regulation or case law here.  This Complaint is dismissed in the ordering paragraphs below.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992). 

4. After being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing.  52 Pa. Code § 5.245 (a) (2).

5. The Complainant failed to make a prima facie case of overbilling and failed to meet his burden of proof.


ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Theodore Mosier at Docket No. C-2009-2148587 is dismissed.

2. That the Secretary’s Bureau mark Docket No. C-2009-2148587 closed.


Date:	February 7, 2011					___________________________
								Ember S. Jandebeur
								Administrative Law Judge
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