BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Norfolk Southern Railway Company

to abolish the public rail highway crossing of High ~ : Docket No.: A-2008-2075123
Street above its tracks in the City of Bethlehem and

the Borough of Hellertown, Northampton County, : Electronically Filed

PA (DOT #592 787H) :

PETITION FOR PROTECTIVE ORDER

AND NOW, comes the Commonwealth of Pennsylvania, Department of Transportation
(“Department”), by and through its counsel, Jason D. Sharp, and submits the following in support

of its Petition for Protective Order, pursuant to 52 Pa. Code § 5.423:

L. At the further pre-hearing conference in the above captioned matter on June 21,
2011, Administrative Law Judge Kandace Melillo (“ALJ]”)request that the Department provide her
Honor and the parties with a copy of a 2010 bridge inspection report for the subject bridge.

2 While the Department does not own or maintain the subject bridge, the Department
provides consultant inspection services to counties and municipalities, including the City of
Bethlehem, to ensure that bridge inspections are conducted and in compliance with the National
Bridge Inspection Program. 23 U.S.C. §§ 116, 144,

.l An August 3, 2010 mspection report was generated subsequent to a June 14, 2010

nspection of the subject bridge.

4. The Commission issues a Protective Order "when a participant demonstrates that
the potential harm to the participant of providing the information would be substantial and that
harm to the participant if the information is disclosed without restriction outweighs the public's

interest in free and open access to the administrative hearing process." 52 Pa. Code § 5.423(a).




5. One of the factors that the Commission weighs in determining whether to grant or
to deny a protective order includes consideration of other statutes or regulations dealing specifically
with disclosure of the information. 52 Pa. Code § 5.423 (a) (5).

6. Public disclosure of the detailed bridge inspection report could pose a danger to the
safety or physical security of the structure therefore only redacted bridge inspection reports are
provided pursuant to the “Right-to-Know Law”. 65 P.S. §§ 67.101, 67.102 , 67.706.

7 The subject report is also protected from discovery and production into evidence in

any Federal and State court cases, under 23 US.C. § 409.

8. Requiring the Department to submit a bridge inspection report into the public
record of the Commission is in direct conflict with the Federal and State prohibitions and

protections provided under the aforementioned statutes.

9. Producing any structure safety inspection report for general public review, scrutiny
and use undercuts the main reason that these reports are treated as confidential ~ confidentiality
promotes independent and critical analysis of bridges by engineering professionals without concern
for the potential liability concerns the results of such reports might raise. See Harrison u Burlington
Northem R. Ca,, 965 F.2d 155, 160 (7th Cir. 1992).

10.  In order wo properly evaluate and critically assess the status of a bridge structures,
engineers performing bridge inspections must not be concemed with the ramifications their report

in a court proceeding.

11.  The Commission’s need for the report stems from its responsibility to evaluate the
status of the bridge and to determine what, if any work should be performed on the bridge,

considering the conditions shown.

12. The Commission must limit the use of the submitted bridge inspection report for the

sole and express purpose of determining the current condition of the subject bridge structure.




13, The Department requests that the bridge inspection report be treated as under seal.

14.  The Department will disclose the bridge inspection report to the City of Bethlehem,
Norfolk Southern Railway Company, the Commission’s Bureau of Transportation and Safety and, if
requested, Northampton County.

15.  The Department requests that the Commission require any party provided with the
report as outlined in preceding paragraph be required to treat the report as confidential and agree to
not provide the bridge inspection repott, or any data contained therein, to any third party or to use
the report in any litigation other than this current proceeding,

16.  The potential harm to the Department outweighs the public's interest in free and
open access to the administrative hearing process, insofar as the bridge inspection reports are not

normally subject to disclosure to any party other than the bridge owner or the party that maintains
the bridge.

17. The Commission must provide that any protective order issued be served on any and

all parties who receive a copy of the bridge inspection report.

18.  The Commission must provide that any party who discloses the bridge inspection
report, or any reports, surveys, schedules, lists or data contained in such report, to a third party or
uses said bridge mspection report, or any reports, surveys, schedules, lists or data contained in such

report in other litigation matters be subject to appropriate sanctions from the Commission.




Wherefore, based upon the foregoing, the Department respectfully requests that the Commission

enter the following Protective Order:

1. That the Pennsylvania Department of Transportation’s petition for protective order is

granted.

2. That the Pennsylvania Department of Transportation is ordered to submit the August 3,
2010 bridge inspection report regarding the subject bridge to the presiding ALJ and City of
Bethlehem, Norfolk Southern Railway Company, the Commission’s Bureau of
Transportation and Safety and, if requested, Northampton County.

3. That neither counsel nor witnesses for the parties receiving the August 3, 2010 bridge
inspection repott for the subject bridge shall provide access to the inspection report to any

other person except as authorized by this order of the Commission or the presiding officer.

4. That the parties shall use the subject bridge inspection report to determine the current
condition of the bridge, to plan or carry out maintenance activities and to determine if the

condition of the bridge warrants repair, rehabilitation, replacement or abolishment.

5. 'That any party who discloses the inspection report to any person other than those persons

or parties set forth in this order will be subject to sanctions by the Commission.

6. 'That any copy of the inspection report that is made part of the official record be placed

under seal.

7. 'That upon completion of this proceeding, including any administrative or judicial review, all
copies of the report shall be returned to the Pennsylvania Department of Transportation. In
the alternative, parties may provide an affidavit of counsel stating that the inspection report
has been destroyed.
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Jason D. Sharp, Assistant Counsel
+ PENNDOT - Office 'of Chief Counsel

DATED: June 23, 2011




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Notfolk Southern Railway Company

to abolish the public rail highway crossing of High Docket No.: A-2008-2075123
Street above its tracks in the City of Bethlehem and  :

the Borough of Hellertown, Northampton County, Electronically Filed

PA (DOT #592 787H) :

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Petition for Protective Order was
served upon the parties listed below, in accordance with the requirements of §1.54, and in the
manner reflected below this 23% day of June, 2011:

BY FIRST CLASS MAIL:

MORAVIAN COLLEGE
ATTN: FACILITIES SERVICES
1415 CORTLAND STREET
BETHLEHEM, PA 18018

MIKE HARRISON

XO COMMUNICATIONS
1220 BROADCASTING ROAD
WYOMISSING, PA 19610

TIFFANY T. CLEWELL

LOWER SAUCON AUTHORITY
3706 OLE PHILADELPHIA PIKE
BETHLEHEM, PA 18015

JENNIFER PERDICK

PPL ELECTRIC UTILITIES CORPORATION
827 HOUSMAN ROAD

ALLENTOWN, PA 18104

CARL NEWSWANGER

BETHLEHEM CITY DEPARTMENT OF WATER/SEWER
10 EAST CHURCH STREET

BETHLEHEM, PA 18018




LINDA SOFRANEK
UGI UTILITIES INC
2121 CITY LINE ROAD
BETHLEHEM, PA 18018

GLENN B. HIGBIE

HELLERTOWN BORO AUTHORITY
501 DURHAM STREET

POBOX 81

HELLERTOWN, PA 18055

MIKE MERRILL
SUBURBANN PROPANE LP
240 ROUTE 10 WEST
WHIPPANY, NJ 07981

BOROUGH OF HELLERTOWN
685 MAIN STREET
HELLERTOWN, PA 18055

ERNESTINE DRAPER
VERIZON PENNSYLVANIA INC.
900 RACE STREET, 6™ FLOOR
PHILADELPHIA, PA 19107

MARIE LEWRCN TELECOM SERVICES INC
196 VAN BUREN STREET SUITE 300
HERNDON, VA 20170

BOB ROE

RCN TELECOM SERVICES INC.
1525 VALLEY CENTER PARKWAY
BETHLEHEM, PA 18017

KARL F. LONGENBACH, ESQUIRE
NORTHAMPTON COUNTY SOLICITOR
669 WASHINGTON STREET

EASTON, PA 18042

JOSEPHM. KELLY, ESQUIRE
CITY OF BETHLEHEM

10 CHURCH STREET
BETHLEHEM, PA 18018-6025




BY ELECTRONIC MAIL:

CHRISTOPHER C. COOPER, ESQ.
ASSISTANT SOLICITOR

CITY OF BETHLEHEM

10 EAST CHURCH STREET
BETHLEHEM, PA 18018
CCooper@bethlehem-pa.gov

MARTHA SMITH, ESQUIRE

DNCR

RCSOB - 7TH FLOOR 400 MARKET STREET
HARRISBURG, PA 17105
marthsmith@state.pa.us

BENJAMIN C. DUNLAP, ESQUIRE
200 NORTH 3*° STREET, 18™ FLOOR
P.O. BOX 840

HARRISBURG, PA 17108-0840
bdunlapr@NSSH.com

JOHN HERZOG, ESQUIRE
PA PUC - LAW BUREAU
400 NORTH STREET
HARRISBURG, PA 17120
JHERZOG@ state.pa.us

DATED: June 23,2011
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. JasonD. Sharp
Assistant Counsel
Office of Chief Counsel
P.O. Box 8212
Harrisburg, PA 17105-8212
Telephone No.: 717/787-3128
Fax No.: 717/772-2741




