BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Norfolk Southern Railway Company

:


For approval to abolish and replace with one lane

:


Roadway on fill at a public above-grade crossing

:

Where High Street crosses over the track of


:
A-2008-2075123


Norfolk Southern Railway Company in the City of

:
Bethlehem, Northampton County, and the


:
Allocation of costs incident thereto



:





PROCEDURAL ORDER #2
A Further Prehearing Conference was held in these cases on Tuesday, June 21, 2011, at 10:00 a.m. in Harrisburg, PA.  The following counsel participated in the conference and signed the Hearing Report:  Martha R. Smith, Esquire, on behalf of the Commonwealth of Pennsylvania, Department of Conservation and Natural Resources (“DCNR”); Jason D. Sharp, Esquire, on behalf of the Commonwealth of Pennsylvania, Department of Transportation (“PennDOT”); Benjamin C. Dunlap, Jr., Esquire, on behalf of Norfolk Southern Railway Company  (“Norfolk Southern”); John Herzog, Esquire, on behalf of the Pennsylvania Public Utility Commission’s Bureau of Transportation and Safety (“BTS”); and Chris Cooper, Esquire, on behalf of the City of Bethlehem (“City” or “Bethlehem”).
The following matters were addressed:  (1) new contact person and mailing address for XO Communications; (2) safety issues and need for an interim order concerning the High Street Bridge; (3) update on settlement negotiations; (4) procedural schedule; (5) coordination of witnesses; (6) service requirements; (7) transcript turnaround; (8) need for protective order; and (9) settlement procedure.
Contact information for XO Communications



The contact information for XO Communications in the service list has changed and the parties were provided the following contact person and street address, in lieu of the prior listing:


Mike Harrison 



XO Communications



1220 Broadcasting Road



Wyomissing, PA   19610

Safety issues


I requested an update on the safety status of the High Street Bridge, and emphasized that the safety of the traveling public is paramount.  I reminded the parties of my December 2, 2009 Procedural Order which directed that the parties immediately notify me and the Commission of the existence of any bridge safety matters that require immediate attention.  


To my dismay, I received notice from the City for the first time, at the Further Prehearing Conference on June 21, 2011, that the High Street Bridge was now closed by the City for safety reasons.  I indicated that the City had not complied with my Procedural Order with respect to the requirement that the Commission and I be notified immediately of any bridge safety matters that require immediate attention.  A follow-up letter, dated June 23, 2011, provided by the City to the Commission after the bridge closure, indicated that in fact the bridge had been closed to traffic, effective June 16, 2011.  This same letter indicated that the weight limit for the subject bridge had previously been reduced from eight (8) tons to three (3) tons, and I also had not been informed of that development.


The parties discussed the appropriate procedure for obtaining an Order which would direct that certain safety measures be undertaken with respect to securing the bridge to protect the public from this hazardous condition.  While I had been advised at the Further Prehearing Conference that I could issue an Interim Order concerning safety, I was later informed that, in accordance with the applicable emergency regulations at 52 Pa. Code §§3.1 – 3.12, an Interim Order would not be appropriate under the circumstances.  Pursuant to 52 Pa. Code §3.6a, the presiding officer is only authorized to issue an interim emergency order after a hearing on a petition, which must be held within ten (10) days.  Thereafter, the presiding officer’s grant or denial of relief must be certified to the Commission as a material question.  52 Pa. Code §3.10.  Accordingly, the matter should be handled through BTS and the Commission, with input as necessary from the City and other parties.  The Commission is authorized to address matters of this nature without the necessity of a hearing if no hearings are requested by any party.  
Update on settlement negotiations


While the last status report on November 1, 2010 concerning settlement negotiations sounded very promising, the parties have not yet achieved a settlement.  The parties have been given sufficient time to settle this matter and a litigation schedule must now be established.  If the parties settle and provide me with a settlement petition, any hearings scheduled in this matter can be cancelled.  Since the matter is being litigated, further status reports will not be required at this time. 
Procedural Schedule


The parties agreed to the following procedural schedule in this matter, which I adopted at the Further Prehearing Conference on June 21, 2011:

Further Prehearing Conference



June 21, 2011

Norfolk Southern Direct Testimony 



August 1, 2011 (in hand)









Other Parties’ Direct Testimony 



September 1, 2011 (in hand)

(responsive to Norfolk Southern Direct)

Rebuttal Testimony (all parties)



September 15, 2011 (in hand)


Evidentiary Hearing in Harrisburg



October 3, 2011 










(10 a.m.) 

Evidentiary Record Closes




October 3, 2011

Main Briefs






November 30, 2011 (in hand)


Reply Briefs






December 14, 2011 (in hand 









to ALJ)



Testimony must be prepared in question and answer form with numbered lines inserted along the left-hand margin.   In accordance with 52 Pa. Code §5.412(e), the testimony should also include a statement of the qualifications of the witness and be accompanied by exhibits to which it relates.



At the conclusion of the hearings, I will provide further briefing instruction.
Coordination of witnesses 


Mr. Dunlap will coordinate an agreement as to the order of witnesses and hearing time needed for each witness and will present that agreement to me and the parties in writing no later than one week prior to the hearings. 
Service of documents


The parties are in agreement that they will accept electronic delivery of documents by 4:30 p.m. on the due date as satisfying the in-hand requirement, if followed by hard copy sent on or before the due date via first class mail or interoffice mail.  I will also accept service of documents in this manner, but request that I be provided one (1) hard copy and an electronic version of all filed documents and testimony in Word 2003 or compatible if possible.  I will serve documents to one mailing address only, but will provide service to separate e-mail addresses upon request. 

Transcript turnaround


It is my understanding that the normal three-week turnaround for transcripts is to be followed.
Protective Order


PennDOT indicated that it would file a petition for protective order and proposed protective order with respect to release of the 2010 bridge inspection report.
Settlement/stipulations


The parties were reminded of the benefits of settlement.  Any settlement petition, with statements in support, must be filed and provided to me for a Recommended Decision as to whether the proposed settlement is in the public interest.  In the event of a settlement, parties should also provide stipulations of fact so that there is a basis in the record for findings to be made with respect to the reasonableness of the settlement.


THEREFORE,


IT IS ORDERED:



1.
That the procedural schedule and other matters set forth herein are adopted for this proceeding.


2.
That, except for good cause, any requests for a change in the scheduled hearing dates, briefing deadlines, or other deadlines must be submitted to me in writing no later than five (5) days prior to the scheduled date, if possible.  52 Pa. Code §1.15(b).  Requests for changes must state the agreement or opposition of other parties, and must be sent to me and all parties of record. 
Date:
June 24, 2011




________________________________








Kandace F. Melillo








Administrative Law Judge
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