BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ed P. Drogaris 




:








:


v.





:

C-2010-2215811








:

UGI Utilities, Inc.




:

INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On December 17, 2010, Ed P. Drogaris (Complainant) filed a formal Complaint against UGI Utilities, Inc. (Respondent), alleging that he leased a building to a third party which placed an apartment in it but which apartment (1) cannot be accessed from the outside,  and (2) is used by the third party employees.  The utility bills had been placed in the Complainant’s name, and as his remedy, he asked that the Commission direct Respondent to place the bills back in the third party’s name.



On January 10, 2011, UGI filed its Answer stating that on September 7, 2010, it discovered foreign load on the tenant’s meter and therefore, the utility bills had to be placed in the name of the owner of the building.  



A telephone hearing notice was issued on March 31, 2011, setting the hearing for May 24, 2011, and assigning the matter to me.  I issued a prehearing order on April 1, 2011, which set forth some of the requirements for a formal hearing before the Commission.



On May 24, 2011, the hearing convened as scheduled.  UGI was represented by Larry Crayne, Esq., who presented the testimony of one witness and submitted one exhibit.  The Complainant appeared on his own behalf and presented the testimony of an additional witness.  The hearing resulted in a transcript of 55 pages.  The record closed on June 9, 2011, upon receipt of the transcript.



The matter is now ready for disposition.

FINDINGS OF FACT


1.
Complainant is Ed P. Drogaris, PO Box 1806, Lancaster PA 17608.



2.
Respondent is UGI Utilities, Inc., a jurisdictional public utility providing residential and commercial gas service in the Commonwealth of Pennsylvania.



3.
Complainant owns a commercial building located at 450 N. Prince Street, Lancaster PA 17505.  Tr. 8.


4.
Complainant leases the entire commercial building to a third party lessee, formerly known as Wentworth Publishing, now known as Newsletters, Inc., since 1997 or 1998.  Tr. 8.


5.
Melody Martin, operating manager for Concord Construction, owned by Complainant, testified on Complainant’s behalf. Tr. 10.



6.
The UGI bills were in Wentworth Publishing’s name until September 2010.  Tr. 11.


7.
Thomas Sload, data analyst for UGI Utilities, appeared on behalf of Respondent.  Tr. 21.



8.
UGI Exhibit R-1 is a billing statement for Complainant’s account.  Tr. 23.



9.
On September 2, 2010, UGI received a letter from Newsletter, Inc., stating that it had changed its name from Wentworth Publishing, and that an apartment had been constructed inside the building.  Tr. 23.


10.
Newsletter, Inc., requested a change in rate classification of the building from commercial to commercial/residential.  Tr. 23; 36.



11.
In September, 2010, UGI investigated the building, discovered that only one gas meter existed on the building, and placed the gas bill in the name of the Complainant as the building owner.  Tr. 23.


12.
There is one gas meter for the building.  Tr. 36-37.  


13.
Newsletters, Inc., did not ask UGI to add another gas meter. Tr. 36.


14.
Newsletters, Inc., did not ask UGI to place the bill in the name of the building’s owner.  Tr. 36.  


15.
UGI was not asked by any entity to place the bill in the name of the apartment dweller.

DISCUSSION

The Complainant carries the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



The facts are not in dispute.  Complainant bought the building and renovated it prior to leasing the entire building to Wentworth Publishing in 1997 or 1998.  Wentworth paid the bills, which were issued to it, until September 2010.  According to the UGI witness, Mr. Sload, Wentworth, now called Newsletters, Inc., contacted UGI regarding the name change and inquired whether the apartment’s existence would place it in a commercial/residential rate class rather than the commercial class it had been in.  Mr. Sload indicated that UGI sent an employee to the building to investigate, and upon finding an apartment in the building, UGI labeled the situation as one involving foreign load.  A discovery by a utility of foreign load requires that the utility place the account in the name of the building’s owner, which it did.  


The issue is whether this fact situation constitutes foreign load or whether the account should be returned to the lessee.



Utility actions are based on a section of the Public Utility Code:
§ 1529.1. Duty of owners or rental property.

(a) Notice to public utility.  – It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, and affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.
(c) Failure to give notice. –Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been give.

66 Pa. C.S. § 1529.1.



The Commission interprets this section as follows:


Subsection (a) above establishes an affirmative duty on the landlord of the property to notify the utility if a multi-unit rental premises is not individually metered.  Subsection (b) is contingent on the receipt of notice from the landlord.  If notice is received, Subsection (b) requires the utility to list the account in the landlord’s name and makes the landlord responsible for payment of the utility service.  Subsection (c) is a statutory remedy provided if the landlord does not provide notice to the utility as required and makes the landlord responsible for payment of utility service as if the required notice had been given.

Ace Check Cashing Inc. v. PGW, Docket No. C-2008-2056428 (Opinion and Order entered May 21, 2010).  


The evidence does not support a finding that foreign load exists in this case.  This is a commercial building which contains an apartment built by and for the lessee, not a “multi-unit rental premises.”  There is one meter for the entire building, and the customer, Newsletters, Inc., was responsible for paying the utility bills.  When the apartment was added, there was no request for an additional meter.  There is no evidence that there is a renter for the apartment, nor is there evidence that the apartment dweller was asked or expected to pay the gas bill for the building.  There was no attempt to switch the account to the apartment dweller’s name.  


Most importantly, there is no evidence of record to support a finding that the apartment is “used for rental purposes,” as required by the statute.  Rather, there is testimony that the unit may be used by the employees of the lessee.  Tr. 12.  It is possible that Newsletters, Inc., created an apartment for the use of its employees and that it has neither a tenant nor any income from it.  While this is speculation, it would be consistent with the fact that the apartment has no direct opening to the outside.  However, without evidence, none of the possibilities can be confirmed and only facts of record may be relied upon.  Without record evidence that the apartment is used for rental purposes, a crucial requirement for application of the statute is missing, and therefore, the statute does not apply.


Foreign load exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.  Boyce v. Duquesne Light Company, Docket No. Z-00223698 (Opinion and Order entered September 1, 1994;  Santos v. Metropolitan Edison Company, Docket No. C-00967757 (Opinion and Order entered August 7, 1997).  Foreign load is utility service which is not related to serving a tenant but for which the tenant is being billed.  Here, there is no utility service for other tenants or for the landlord being billed through the lessee’s meter.  The single tenant is being served by the meter for the entire building.  



The lessee and occupier of the building did two things:  (1) it changed its name, which required it to contact UGI in order to change the billing information; and (2) it constructed an apartment in the building, which inspired the lessee to ask the utility whether the apartment’s existence constituted a mixed use and therefore, a lower rate class for utility services.  These actions are insufficient to support a finding of foreign load.  The utility switched the billing responsibility in error.


The utility emphasized that it acted in good faith.


Upon discovery of foreign load, the utility must place the account in the landlord’s name and collect unpaid bills only from the landlord.  Santos at 14.  Where the premises is a residential building, the law requires the utility to immediately place the account in the name of the owner of the building.  UGI determined that an apartment was located inside the building, assumed that the apartment was rented to someone other than the account holder (Newsletters, Inc.)(based on a conversation not in the record and not relied upon here, Tr. 37), and placed the entire bill in the name of the landlord, Complainant. As the Company witness explained:
That would be a cold stop situation if you would have a separate load in there for a separate unit for the other party to tell the one party, hey, you’re responsible to have the gas put into your name.  If this is not separately metered, it could have been where somebody renting that property, that unit, could, you know, not realize it and had the gas in their name, now they’re paying for gas for the apartment, the building.
Tr. 38-39.



Counsel for UGI explained:

I think the intent of the law was to prevent landlords from gaming
 the system.  And whether it’s one apartment or a dozen apartments, it doesn’t matter.  It’s not the burden of the Commission or the utility to try to investigate these situations.  If there’s a residential unit in the building, and whether or not it’s rented, then I think under the Act it’s foreign load.  And the way to avoid that is to install separate meters.

Tr. 42.



The statute provides that if there is a residential rental unit that is not individually metered, there is foreign load.  The utility acted as it should if there were foreign load, and there is no evidence of egregious behavior which would justify a civil penalty.



However, a key component is missing from the factual scenario necessary to support a finding of foreign load:  there is no evidence that the residential unit is a rental unit.  Without that component, the statutory definition is not satisfied, and there is no requirement that the account for the subject building be placed in the name of the owner.  Therefore, the Complaint is sustained, and UGI is directed to place the account in the name of the entity which was on the account prior to September 2010, when it was switched to the Complainant’s name. 
CONCLUSIONS OF LAW

1.
The Complainant carries the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  

2.
The burden of proof must be sustained by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



4.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



5.
Foreign load exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.  Boyce v. Duquesne Light Company, Docket No. Z-00223698 (Opinion and Order entered September 1, 1994;  Santos v. Metropolitan Edison Company, Docket No. C-00967757 (Opinion and Order entered August 7, 1997).  



6.
The statute establishes an affirmative duty on the landlord of the property to notify the utility if a multi-unit rental premises is not individually metered.  66 Pa. C.S. 

§ 1529.1(a).



7.
Subsection (b) requires the utility to list the account in the landlord’s name and makes the landlord responsible for payment of the utility service.  66 Pa. C.S. § 1592.1(b).



8.
Subsection (c) is a statutory remedy provided if the landlord does not provide notice to the utility as required and makes the landlord responsible for payment of utility service as if the required notice had been given.  66 Pa. C.S. § 1529.1(c); Ace Check Cashing Inc. v. PGW, Docket No. C-2008-2056428 (Opinion and Order entered May 21, 2010).  



9.
Where there is no fact to support a finding that the premises served are used for rental purposes, the utility may continue the account in the lessee’s name instead of in the landlord’s name.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Ed P. Drogaris against UGI Utilities, Inc. at docket no. C-2010-2215811, is sustained.



2.
That UGI Utilities, Inc., place the account for the building at 450 N. Prince Street, Lancaster PA 17505, in the name of the lessee.


3.
That the Secretary mark this docket closed.

Dated:
June 22, 2011




_________________________________








Susan D. Colwell








Administrative Law Judge

� The transcript reads “gaining,” but the attorney said, “gaming.”
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