BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Barbara G. Gallagher




:








:


v.





:

C-2010-2201568







:

PECO Energy Company



:

INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On September 27, 2010, Barbara G. Gallagher (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that in November 2008, she discovered that the Respondent’s electric pole was planted in front of her house without an easement, and that when she requested the pole to be removed from her property, the Respondent was not willing to do anything but offer to assume control of the pole.


The Respondent filed an answer dated October 19, 2010, to the complaint.  The Respondent stated that it is not the owner of the pole, but that it has an easement which, based on its chain-of-title research, applies to the Complainant’s property.  It also stated that the pole provides service not only to the Complainant’s house but also to the address at 103 Deepdale Road, which is behind the Complainant’s house, and that it was willing to work with customers to design a new line for both houses.


On March 15, 2011, a hearing on the complaint was held.  The Complainant was represented by Joseph Malley, III, Esquire; the Respondent by Michael A. Gruin, Esquire.  The hearing was recessed for the parties to negotiate.  After more than an hour (70 minutes), the parties could not reach any agreement, and counsel for the Complainant asked for a continuance.  I granted this request.   


Another hearing was scheduled for April 22, 2011.


Before this hearing, on April 21, 2011, counsel for the Complainant asked for a continuance, I denied the request because it was not made within five days of the hearing.  



At the April 22, 2011 hearing, the parties’ representation was not changed.  Counsel for the Complainant presented the Complainant’s testimony and introduced five exhibits into the record.  I asked counsel for the Complainant to mark the exhibits he offered, but he did not do so (N.T. 12).  Counsel for the Respondent presented the testimony of three witnesses and introduced seven exhibits (PECO Exhibits 1-6 and 8) into the record.


The record was closed on April 22, 2011.  

FINDINGS OF FACT


1.
The Complainant is the owner of the house located at 97 Deepdale Road, Wayne, Pennsylvania (N.T. 5; Formal Complaint Form).



2.
The electric pole has been in Respondent’s easement alongside of the Complainant’s driveway since October 17, 1958.  The pole and the wires running alongside the Complainant’s driveway burden her property and detract from its value (N.T. 6, 7, 22, 23, 30-33; PECO Exhibits 1-3).



3.
The pole created an unnatural berm (a mound of earth) on the Complainant’s front lawn.  The pole and the wires were at her property before she moved into her house in 1999 (N.T. 7, 8, 19, 20).


4.
The pole carries other cable and telephone lines and provides power, cable television, and telephone service to the Complainant and her neighbors (Terrence and Judith Cooks), whose house is behind hers (N.T. 21, 22, 24, 25).


5.
In 2008, the Respondent received from the Complainant an inquiry on a utility pole located on her property.  The Respondent identified the pole as a private property pole and told her that it had no rights in it (N.T. 35, 36).


6.
In 2010, the Respondent received from the Complainant a request to relocate the pole.  It could not come up with a solution because it had to continue to provide service to the house behind the Complainant’s, the Cooks’ house at 103 Deepdale Road (N.T. 35-39, 54).   


7.
When a customer requests to remove or relocate a distribution line pole and its attachments, the customer is responsible for the cost of such work (N.T. 40-42; PECO Exhibit 5).



8.
The Respondent did not know when the pole was planted on the Complainant’s property, which is about 18 inches inside the Complainant’s property line.  Nor did it know who owned the pole (N.T. 46, 65, 66).  


9.
The Respondent never performed an inspection on the pole (N.T. 45, 46).



10.
The expected useful life of a pole is 30 years (N.T. 46).



11.
A customer is responsible for replacing a private pole and paying for it when the pole collapses (N.T. 50, 51).



12.
The Respondent would never climb a private pole.  Private poles were more common back in the 1960s, 1970s and 1980s than they are today (N.T. 68-70).


13.
The Respondent offered two designs which would enable the Respondent to provide service to both the Complainant’s and the Cooks’ property:  1) Moving the existing lines to the opposite side of the street and running the lines along that opposite side and to a rear private property pole (another private property pole) to service the Cooks’ property; 2) Making the poles go away by running the existing lines underground (N.T. 56, 62, 65, 66, 70-73; PECO Exhibits 6 and 8).


14.
When a private property pole collapses, the Respondent moves the lines at the collapsed pole away from its lines so it can energize these lines.  The pole owner or customer would hire a contractor to plant a new pole and install the lines at the owner or customer’s expense and according to the Respondent’s standards (N.T. 63, 64, 66-68).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has violated its duty to provide reasonable service by installing a pole in an unreasonably dangerous location in its right-of-way and that it has violated the Commission’s inspection and maintenance standards as set forth in 52 Pa. Code §57.198.  
Safety of pole location


The Commission has ruled that it has no jurisdiction to adjudicate purely private rights such as complaints seeking damages or involving easements or rights-of-way, or liens.  But when a complaint is about the safety of a location of a pole or a meter, such a complaint is within the purview of the Commission.  Rodolico v. Philadelphia Electric Company, 70 Pa. PUC 310 (1989).



It is important to note that a supplier of electricity, a supplier of a dangerous agent, is required to exercise the highest degree of care practicable by employing feasible precautions to maintain its facilities.  Kintner v. Cloverock Rural Electric Co-op, Inc., 329 Pa. Superior Ct. 417, 478 A.2d 858 (1984).  Pennsylvania law has long recognized a duty upon a supplier of electricity to observe a standard of care which is commensurate with the degree of danger imposed by its facilities.  Bloom v. Waste Management, Inc., 615 F.Supp. 1002 (D.C. Pa. 1985).


A public utility may not discharge this highest degree of care by simply installing its facilities in a right-of-way and thereafter ignore the consequences.  Taylor v. West Penn Power Company, Docket No. C-00934770 (ID May 25, 1993), adopted without further Commission action (Pa. PUC July 14, 1993).



Here, the Complainant did not complain about the safety of the pole location.  She testified that the pole and the wires were at her property before she moved into her house in 1999.  The pole created an unnatural berm (a mound of dirt) on the Complainant’s front lawn.  The pole being planted 18 inches inside the Complainant’s property line and the wires running alongside her driveway burden her property and detract from its value.  She believed the pole is unsightly, or aesthetically speaking, the pole is an eyesore (N.T. 8, 19, 48).


The Respondent testified that it acquired a right-of-way in the Complainant’s property in 1958 and that the pole has been there since that time.


From the testimony above, there is no indication that the pole or the service lines posed a harm, risk, or danger to the Complainant.  There are no allegations that the pole displayed any signs of insect infestation or lightning strikes, or that the service lines were in use for a number of years and had sagged, or that the lines’ insulation had worn off.  Therefore, if the Complainant desires to have the pole and the service lines, which service not only the Complainant but also other persons, because they burden her property, she must pursue a civil action in a court of general jurisdiction to determine whether the Respondent’s right-of-way on her property is valid and whether the Respondent can use this right-of-way to serve other customers.

Standards of inspection and maintenance


The Respondent testified that the utility pole located on the Complainant’s property is a private property pole, that it does not know when the pole was planted or who owned it, and that it never performed an inspection on the pole.  It uses the pole to provide service not only to the Complainant, but also to the Cooks’ family.  It also allows other utilities to use the pole to carry their lines.



Private poles were common back in the 1960s, 1970s and 1980s.  When a private pole collapses, a customer is responsible for replacing and paying for it.  The Respondent’s duty is then to remove the lines at the collapsed pole away from its lines so it can energize these lines for other customers.  The owner of the pole would hire a contractor to plant a new pole and install the lines at the owner’s expense and according to the Respondent’s standards.



In part, Section 57.198 (relating to inspection and maintenance standards) of the Commission’s regulations, 52 Pa. Code §57.198, provides:
   (a)  Filing date and plan components.  Every 2 years, by October 1, an EDC shall prepare and file with the Commission a biennial plan for the periodic inspection, maintenance, repair and replacement of its facilities that is designed to meet its performance benchmarks and standards under this subchapter.  EDCs in Compliance Group 1, as determined by the Commission, shall file their initial plans on October 1, 2009.  EDCs in Compliance Group 2, as determined by the Commission, shall file their initial plans on October 1, 2010.  Each EDC’s biennial plan must cover the 2 calendar years beginning 15 months after filing, be implemented 15 months after filing, and must remain in effect for 2 calendar years thereafter.  In preparing this plan, the following facilities are critical to maintaining system reliability:


(1)  Poles.

*
*
*

   (n)  Inspection and maintenance intervals.  An EDC shall maintain the following inspection and maintenance plan intervals:
   (1)  Vegetation management.  The Statewide minimum inspection and treatment cycle for vegetation management is between 4-8 years for distribution facilities.  An EDC shall submit a condition-based plan for vegetation management for its distribution system facilities explaining its treatment cycle.

   (2)  Pole inspection.  Distribution poles shall be inspected at least as often as every 10-12 years except for the new southern yellow pine creosoted utility poles which shall be initially inspected within 25 years, then within 12 years annually after the initial inspection.  Pole inspections must include:

  (i)  Drill tests at and below ground level.

 (ii)  A shell test.

(iii)  Visual inspection for holes or evidence of insect infestation.

 (iv)  Visual inspection for evidence of unauthorized backfilling or excavation near the pole.

  (v)  Visual inspection for signs of lightening strikes.
 (vi)  A load calculation.

   (3)  Pole inspection failure.  If a pole fails the groundline inspection and shows dangerous conditions that are an immediate risk to public or employee safety or conditions affecting the integrity of the circuit, the pole shall be replaced within 30 days of the date of inspection.



Under these provisions, an Electric Distribution Company (EDC) is required, in mandatory terms, to prepare and file with the Commission a biennial plan for the periodic inspection, maintenance, repair and replacement of its facilities.  In this plan, poles are one of an EDC’s eight facilities, which is critical to maintaining system reliability.



Distribution poles are to be inspected at least as often as every 10-12 years except for the new southern yellow pine creosoted utility poles.  The yellow pine creosoted poles are to be inspected within 25 years after they are planted, and then within 12 years annually after the initial inspection.


Pole inspections include drill tests at and below ground level, a shell test, visual inspections for holes or evidence or insect infestation, for evidence of unauthorized backfilling or excavation near the pole, and for signs of lightning strikes, and a load calculation.



From the Respondent’s testimony above, although the Respondent is not the owner of the pole, it has the rights to use and enjoy the pole and allows other utilities to attach their lines to that pole.  It has these rights in the pole against all persons but the one who is unknown.  Therefore, the Respondent is a de facto owner of the pole.  As such, the Respondent should maintain, inspect, repair, and replace the pole in accordance with the Commission’s regulations.



The nature of the pole cannot and will not place a public utility outside the scope of the Commission’s regulatory scheme.



Further, the Respondent testified that it never climbed or performed an inspection on the pole because it characterized it as a private pole.  Apparently, the Respondent waits for the pole to collapse and then asks the Complainant, who is not the owner of the pole but whose property carries the Respondent’s right-of-way, to replace it.  When the pole collapses, the Respondent separates the lines at the collapsed pole from its lines so it can energize these lines and the pole owner or the Complainant would get a contractor to plant a new pole and install the lines according to the Respondent’s standards.  Essentially, the Respondent uses the right-of-way and the pole for free.



I do not believe that this for-free concept is consistent with the standards of behavior established by the Commission in dealing with the relationship between a customer and a utility.  The Respondent’s behavior is arbitrary and does not seem to be fair and reasonable.



Finally, in exercising the police power, the Commission is not required to wait until the pole collapses or a serious injury actually occurs before it can act to require the Respondent to assume its responsibility for the pole. 


Because the Respondent was willing to assume control of the pole (Formal Complaint), I will not impose a penalty on it.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding as it relates to whether the Respondent is maintaining and providing safe and reasonable service and facilities.  



2.
The Complainant has not carried the burden of proof that the location of the utility pole, which is 18 inches inside the property line and alongside her driveway, is unsafe.   



3.
The Complainant has carried the burden of proof that the Respondent has not maintained the utility pole, which is 18 inches inside the property line and alongside her driveway, in violation of the Commission’s regulations, 52 Pa. Code §57.198 (relating to inspection and maintenance standards).
ORDER


THEREFORE,



IT IS ORDERED:
 

1.
That the complaint filed by Barbara G. Gallagher against PECO Energy Company at Docket No. C-2010-2201568 is sustained in part.


2.
That the Respondent has failed to maintain the utility pole in its right of way on Ms. Gallagher’s property in violation of the Commission’s inspection and maintenance standards.  52 Pa. Code §57.198.



3.
That, on or before April 22, 2012, the Respondent shall submit a report on the conditions of the disputed pole to the Pennsylvania Public Utility Commission’s Bureau of Fixed Utility Services which is directed to examine the report and take whatever further action may be warranted.



4.
That the Respondent cease and desist from further violations of the Commission’s regulations, 52 Pa. Code §57.198, and the Public Utility Code, 66 Pa. C.S. §1501.
Date:
        May 20, 2011          


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Trucco v. PPL Electric Utilities Corporation d/b/a PPL Utilities, Docket No. C-00004271 (Pa. PUC March 29, 2002) ruled that a complainant does not incur costs to relocate a utility pole when a utility is directed to do so by a government agency.





� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.








4
11

