BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Norfolk Southern Railway Company

:


For approval to abolish and replace with one lane

:



Roadway on fill at a public above-grade crossing

:


Where High Street crosses over the track of


:
A-2008-2075123


Norfolk Southern Railway Company in the City of

:

Bethlehem, Northampton County, and the


:
Allocation of costs incident thereto



:






ORDER GRANTING PETITION FOR PROTECTIVE ORDER

I.
INTRODUCTION



On June 23, 2011, the Commonwealth of Pennsylvania, Department of Transportation (PennDOT) filed a Petition for Protective Order (Petition), in the above-captioned proceeding.  PennDOT also set forth the proposed terms of a Protective Order in its Petition.  The Petition was filed for the purpose of protecting the confidentiality of the August 3, 2010 inspection report regarding the High Street Bridge, which is the subject matter of this proceeding. However, PennDOT indicated in an e-mail that similar protection would also be sought for the 2011 report when it was available, and that the scope of the Protective Order should be extended to the submission of that 2011 report and any future bridge inspection report submissions.



As support for a Protective Order, PennDOT asserted in its Petition that the Commission considers other relevant statutes or regulations in determining whether to grant proprietary protection to documents.  52 Pa. Code §5.423(a)(5).  It contended that, as public disclosure of the detailed bridge inspection reports could pose a danger to the safety or physical security of the structure, only redacted bridge inspection reports are provided pursuant to the “Right to Know Law,” 65 P.S. §§67.101, 67.102, and 67.706.  It also averred that the subject reports are protected from discovery and production into evidence in any federal and state court cases under 23 U.S.C. §409.  Thus, PennDOT argued that requiring PennDOT to submit bridge inspection reports into the public record in Commission proceedings would be in direct conflict with federal and state prohibitions and protections provided under these aforementioned statutes. 



PennDOT further argued that producing any structure safety report for general public review, scrutiny, and use undercuts the main reason that these reports are treated as confidential; which is, that confidentiality promotes candor in the critical analysis of bridges by engineering professionals, without concern for potential liability implications.  See, Harrison v. Burlington Northern Railroad Co., 965 F. 2d 155 (7th Cir. 1992) (Harrison).  It contended that in order for engineers to properly evaluate and critically assess the status of bridge structures, they must not be concerned with the ramifications of their report in a court proceeding.  



PennDOT acknowledged that the Commission and various parties required access to the reports in the instant proceeding to evaluate the status of the bridge, provide for maintenance, and determine what, if any work should be performed on the bridge, considering the conditions shown.  However, it indicated that the Commission must limit the use of the submitted bridge inspection reports by the parties herein for these express purposes, and that inspection reports should only be provided to the parties under proprietary seal and subject to restrictions on disclosure.



PennDOT concluded that the potential harm to PennDOT outweighed the public’s interest in free and open access to the administrative process, insofar as the bridge inspection reports are not normally subject to disclosure to any party other than the bridge owner or the party that maintains the bridge.  It requested that the Commission provide for sanctions for any party that violated the terms of the protective order.



With respect to the terms of the Protective Order, PennDOT requested that it prohibit counsel and witnesses from disclosing the inspection reports or any data contained therein to third parties, except as authorized by Order of the Commission or the presiding officer, and that it limit the use of the reports and data therein to the instant proceeding.  It requested that the inspection reports be placed in any official record under proprietary seal and that upon conclusion of this proceeding, including any administrative or judicial review thereof, all copies of the reports be returned to PennDOT or verified as destroyed.  While PennDOT’s Petition excluded the Department of Conservation and Natural Resources (DCNR) as a party to whom the inspection reports could be provided, PennDOT later indicated its agreement to provide these reports to DCNR.         


Pursuant to 52 Pa. Code §5.61, answers to petitions, including the PennDOT Petition, are to be filed with the Commission within twenty (20) days.  However, as PennDOT had provided notice to the parties at the Prehearing Conference on June 21, 2011 that it would be filing for proprietary protection of the inspection reports, and no one had raised any concerns, it appeared to me that the Petition was noncontroversial.  Accordingly, I inquired of the parties, on June 24, 2011, whether there were any objections to the Petition, and indicated that if I heard nothing from a party by close of business on June 28, 2011, I would assume that party had no objections. 



As of June 29, 2011, all parties have either indicated that they have no objections to the granting of the petition or have failed to respond.  This matter is ready for a ruling.
II.
DISCUSSION


Commission regulations at 52 Pa. Code §5.362(7) provide that, upon motion of a party, the presiding officer may issue protective orders to prohibit disclosure of trade secrets and other confidential information.  Protective Orders to protect this type of information are to be issued pursuant to 52 Pa. Code §5.423.



Under 52 Pa. Code §5.423, a presiding officer may issue a protective order to limit or prohibit disclosure of confidential information where the potential harm to a party would be substantial and outweighs the public’s interest in having access to the confidential information.  In applying this standard, the relevant factors to be considered include the extent to which disclosure would cause unfair economic or competitive damage, the extent to which the information is known by others and used in similar activities, the worth or value of such information to the party and the party’s competitors, the degree of difficulty and cost in developing the information, and other relevant statutes or regulations.  52 Pa. Code §5.423(a)(1)-(5). 



The terms of a protective order, in the normal course, generally permit a non-producing party’s expert to have access to confidential or proprietary information of a producing party, for purposes of litigation only, so long as the expert is not a competitor as described in 52 Pa. Code §5.423(d).  It is customary that the expert sign a written acknowledgment of nondisclosure, as set forth in an appendix (Appendix A) attached to the protective order.  The protective order also typically provides for the placement of proprietary or confidential information in a non-public record.  52 Pa. Code §5.423(b).  Available restrictions for these protective orders, in the normal course, are listed in 52 Pa. Code §5.423(c).


In the instant proceeding, however, as indicated by PennDOT, the purpose of providing proprietary protection to the inspection reports is not to protect competitively sensitive information.  Instead the purpose, as evidenced in Harrison, supra, and by the applicable state and federal statutes, is to promote public safety and/or security by restricting disclosure of bridge structure information and by providing for candor in the bridge inspection process.  Thus, the typical acknowledgment of nondisclosure (Appendix A) as in competitive circumstances is not requested in the instant proceeding.



I conclude that PennDOT has met the standards for issuance of a protective order with respect to the inspection reports.  It has indicated, without opposition, that the provision of the inspection reports without proprietary protection and limitations on usage would be a violation of state and/or federal law and public policy.  Thus, it has demonstrated, under 52 Pa. Code §5.423(a), that the potential harm of providing this information without protection would be substantial and outweighs the public’s interest in free and open access to the administrative hearing process. 


Accordingly, I will issue an appropriate Protective Order as sought by PennDOT.  The sanctions for violations of the Protective Order are available to parties as provided by law.
III.
ORDERING PARAGRAPHS


THEREFORE,



IT IS ORDERED:



1.
That the Petition for a Protective Order, filed by PennDOT on June 23, 2011, is granted with respect to the bridge inspection reports, to the extent consistent with the Protective Order issued herein.



2.
That a Protective Order that generally contains the terms sought by or agreed to by PennDOT be issued at this docket.


3.
That PennDOT provide a copy of the 2010 bridge inspection report regarding the High Street Bridge, the 2011 report when it becomes available, and all subsequent bridge inspection reports during the pendency of this proceeding, under the terms set forth in the Protective Order issued at this docket, to the presiding officer, Norfolk Southern Railway Company, DCNR, the City of Bethlehem, the Commission’s Bureau of Transportation and Safety, all of which comprise the active parties to this proceeding, and, if requested, to Northampton County. 


Date:
June 29, 2011




_________________________________








Kandace F. Melillo
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